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-: -.- ==PREFACE

This manuscript has been submitted to The Air Force Law
Review for consideration.

2. The text has been written in law review format, following A
Uniform System of Citation, 14th edition, Harvard Law Review
Association, 1986. The pronouns *he" and *his" are used in the
,eneric sense to represent both 8enders.

z- The author appreciates invaluable assistance rendered by Lt
Col H. A. Staley, ACSC/EDC, Maxwell AFB, Alabama; Lt Col Robert
Crellman, ACSC/EDC, Maxwell AFB, Alabama; Colonel Thomas
Springob, HQ AU/JA, Maxwell AFB, Alabama; Major Carol
!iBattiste, Air Force Judge Advocate School, Maxwell AFB.
Alabama; .iLd Major David Pearson, Editor, The Air Force Law
fieview, Maxwell AFb, Alabama. He would also like to thank the
faciltv and staff of Air Comnund and Staff College, Maxwell
AFF, who have been completely candid in their discussions of
"*he plagiaiism program, and his wife, Katie, who has been
pat:ent arid supportive throughout.

The names of the officers whose cases are discussed in this
'ipter wer- '--hinged to afford them privacy. Transcripts of the
ases are on file with HQ AU/XPZ, Maxwell AFB, Alabama.

This paper addresses the issue of plagiarism in the
--cedemic environment. Its impetus was the occurrence of three
ases of plagiarism at Air Command and Staff College during a

-wu month period in 1987. The faculty and staff questioned
%;hat could be done in the educational program +.0 prevent
laglarisn cases, and what procedures would facilitate their

...<pediti.s handling should they arise.

Fclowing a brief historical and legal review of
w-w'' .::1 hi:' p,per nej' , .-_B an in-depth study .f the nature ot

'. ;pairing the approach of various military
S -, ien:ie. And intermediate service schools. The recent cases

piagiarism at Air University are then examined for lessons
be larned. Based on these cases, the paper expounds three

,ropositions: college faculties should decide on the
e-finit.un of plagiarism and inform the student body; the

defiriti -n should include tie element of "intent ' to pass off on For
. he work oi another as one's own; and a "two track" approach

ihold be :&sed 'c differentiate inadvertent citation error from A
,r,-] tlo":al" plagiarism. The appendices provide regulation

-harnge ard guidelines needed to implement these proposals and
-. a'x wLth piagI-r ism cases that occur, ' _
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EXECUTIVE SUMMARY A
: " Part of our College mission is distribution of the A

students' problem solving products to DoD
7 7 I / > sponsors and other interested agencies to

r-,.\-, enhance insight into contemporary, defense
related issues. While the College has accepted this
product as meeting academic requirements for

- graduation, the views and opinions expressed or
not be construed as carrying official sanction.

-If .'s'ghts into tomorrow

REPORT NUMBER 88-2395

AUTHOR(S) MAJOR DAVID F. SHUTLER, USAF

TITLE PLAGIARISM AND PROSECUTION:
A New Approach at Air University

Purpose: To define the nature of plagiarism in the academic
environment, to formulate guidelines for faculty and students to

deal wich plagiarism, and to establish a means of differentiating
inadvertent citation error from "intentional" plagiarism.

SII P roblem: During the past two years four senior officers at
Air Unive,. ity faced faculty boards for plagiarism on term
papers. The boards were costly in terms oi prep.iation time,
aggravation, and careers. Two of the officers were disenrolled.

-' The three boards at Air Command and Staff College showed the
students were confused over citation methods and the faculty was
in disagreement over whether the offense contains the element of

intent,' and how to best deal with it. The cases highlight the
need to clarify what plagiarism is. how it should be treated in
an academic environment, and how to train students to avoid it.

,1I. Analysis: This paper traces plagiarism from its
histor'c1 roots thrcugh its development as a legal cause of
artion .Tn a lawsuit. Because of the different functions served
by th of:ense of plagiarism in the publishing community and the
academrn," environment, the Taper advocates Air University diverge

from the common law definition of plagiarism, which has no

V .%,

.0'

.A o" -



.'a

element of 'intent. and adopt a definition that incorporates
"intent" as a key factor. The paper compares the approaches to
plagiarism at three service academies and three intermediate
service schools to arrive at an approach that combines the best
of each system. This approach will help differentiate ca.ses of
inadvertent mistake in citation from intentional literary theft.
To determine if a student did in fact intend to pass off the
works of another as his own, an investigating officer would be
trained to analyze circumstantial evidence and recommend an
appropriate disposition of the case.

IV. Recommendations: Air University should clarify the offense
of plagiarism by adopting a definition that includes the element
of intent, and educate its students more fully on how to avoid
it. Guidelines should be adopted to indicate how faculty members
should advise students during the drafting stages of a paper and

how to handle cases of suspected plagiarism if they arise. The
appendices contain recommended changes to the applicable regulations
and proposed guidelines for training students, faculty, and

~ investigating officers. These proposals will greatly reduce
confusion over plagiarism in the academic community and deal with
it more effectively should it arise.

-'
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PLAGIARISM AND PROSECUTION:
A New Approach at Air University

T. Introduction

Question: What do Auburn University quarterback Jeff
Burger,' Senator Joseph Biden j and the Reverend Jesse
i. kson' have in common9

Answer: Allegationz of plagiarism. Both Jeff Burger and
Senator Biden admitted plagiarizing on term papers, and Reverend
.ackson has had to defend his academic record.' As was widely
reported in the national press, Senator Biden was obliged to
withdraw fr ,m the presidential race shortly after the allegation
surfaced.'

The subject has generated a great deal of controversy but
is not wide>v understood. 6  Some people see it as a minor
impropriety Akin to double parking and others view it as morally
offensive. Ther- is much in print on the subject of plagiarism,
bL't very .,ttle on dealing with it in the academic setting. Yet,
ipnorance ,-,f it in an academic environment can have a major impact
on a studer.t.'s life. '  In short, there is a problem with
plagiarism in coilege.

Plagiarism is also a problem in military schools. In the
past two years. three officers faced faculty boards for plagiarism
at Air Comnand and Staff College (ACSC) and one was disenrolled.9

In 986, a lieutenant colonel was disenrolled from the Air War
C",Lleg (AWC) .'1' Recently, a major at the Army Command and General
Staff College (A('GSC) was expelled;" as was a lieutenant commander
from the Naval Command and General Staff College (NCGSC). " Over
the past two years in our service academies, seven cadets at West
Font,' arid nine cadets at the Air Force Academy" were found

-4 guilty of plagiarism and resigned. As of this writing, one
midshipman at ,he U. S. Naval Academy is under investigation for
plag:arism."

In -iditieon to being widespread, the problem has been
p rs:stert In t',e pa't. five years there have been nineteen cases

pl , f b . , irr -ri in the ACSC Associate Program. In December 1987,
thre,,, .,ff icers in the Associate Program were charged with
.- ipi. 0'r i c'o.nect in w:th their course studies. 16

Whrn t'h-v arisc in the Air Force, plagiarism cases are
g.neri: y hiA;idied und-'r Air University Regulation (AUR) 53-6,
wh -h .at.ishes- -,,tandards of academic integrity and defines

% fS..
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plagiarism." The regulation applies to nearly half the total
population of the Air Force including over 400,000 military
members, civilians, and ready reserves enrolled in the various

' s-,hools Air War College," Air Command and Staff College, 9

Squadron Officer School, 2 " USAF Senior Noncommissioned Officer
Academy,"1 Air Force Institute of Technology, 2 and Extension
Course Institute. Since Air Force members enrolled in any of
those schools will be subject to the regulation. it behooves each
of us to consider the cost of plagiarism.

A. The cost

The expense to the taxpayer of expelling military members from
various schools has been considerable. The easily identified
direct costs include the time and salary of the investigator, the
faculty board members, the witnesses, the legal advisor, defense
counsel, recorder, and court reporter for a two day hearing and

* whatever preparation time is required.2 4

The indirect costs of expelling a student are also sig-
nificant. Take for example the lieutenant colonel disenrolled
from the Air War College. The cumulative expense of his salary
for unproductive time, the cost of instruction at the War College
and the lost opportunity cost of a slot that went vacant, added to
the cost of flight training that had been underutilized, yields a
total loss of over $500,000.11 If the person had attended a
graduate course through AFIT, the lost expenditure could exceed
$C00,000.16 This figure indicates the high cost of plagiarism
to the Air Force.

The cost to the disenrolled member defies accurate assessment.
• Shattered career, lost self-esteem, and reduced productivity all
*- figure in. For the lieutenant colonel, the cost also included a
"- . fine under Article 15 of the Uniform Code of Military Justice

(UCMJ) for dereliction of the duty to cite properly.27

-"' B. The controversy

The high cost of disenrolling plagiarists does not necessarily
mean schools should cease doing it. The above figures only
indicate the scope of the problem. The necessity to preserve the
integrity of the institution, and to identify those with character
deficits impels the school to expel those who violate the

-" ,standard. But could they clarify the rules and better educate our
members to avoid the problem? Could they more efficiently handle

the cases of those who violate the rules" Could they somehow
differentiate those who inadvertently failed to include a
citation, from those who did so intentionally? The answers
require a clear idea of the problem itself.

2
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Plagiarism is a multifaceted problem because the offense
occurs in both civil jurisprudence arid the academic setting.
Its underpinnings in the two arenas are significantly differ-
ent. As will be more fully discussed below, the basic purpose of

- a ,ivii lawsuit for plagiarism is to protect the _reator of a work
' ,and thus encourage artistic endeavor. The purpose of the offense

in the academic trena is to educate students in proper citation
methods, teach the ethical reasons for citing a source, and
Ldentify those unable to do so. These divergent purposes call
forth different approaches to plagiarism. The element of 'intent'
is not useful in the legal arena; but is essential in the academic
one. Confusion over the element of intent has contributed to the
-ontroversy over plagiarism.

The controversy has also been exacerbated by an inability to
arrive at a simple definition of 'paraphrasing. Various style
manuals admonish the student to reword, state in his own language,
or rewrite a sentence, but fall to specify an acceptable standard
of doing so. Is it permissable, for example, to reorder the same
words, or substitute three of one's own words, or change all but

* five words, and still cite the sentence without using quotes? If
S." a school's .yle manual is unclear on the matter, it's students
"-'- cannot be expected to understand.

*- Another aspect of the controversy is the single sanction
*i. punishment for both intentional and inadvertent citation error.

Since, at many schools, there is no distinction made between the
two, a minor error can become amplified into a matter of
integrity, and ultimately lead to disenrollment. For this reason,

" two track" approach is needed, with lesser punishments for
unitertiona] nr ignorant mistakes in citation, and more severe
8anctions for 'intentional" plagiarism. Distinguishing the two is
the trick.

C. The roadmap

Th7s article first tackles plagiarism from historical and
legal terspectives in the context of civil lawsuits. It then

- addresses plagiarism in the academic setting, by outlining the
definition and procedu~res for handling it in various military
schools. Next, the specific regulations governing the program at,
ACSC, and the four recent faculty board cases at Air University
are reviewed. The article concludes with a summary of the lessons
lparn-1 from the board cases and a number of recommended changes.

The mea;n' to implement the recommendations are included in the
A pperi:ce.; The first. two contain applicable regulations and
propnsed chanpes tc implement procedural improvements. Student
and faculty guidelines in the next two contain simple citation
rijles and c'early delineated responsibilities for educating

".0. 3

% %

-,'L



students and dealing with infractions. The last appendix is a
detailed guideline to help plagiarism investigating officers
differentiate intentional from inadvertent citation error. The
net effect should be better informed students and more equitable
proceedings.

*6.
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II. Historical Background

A. The Ancients

Througi the centuries, many a noted author has been charged
with plagiarism, or at least with 'borrowing" from other sources.
Many writers made no pretense of it. Lord Byron is quoted as
saying, 'commend me to a pilferer, you may laugh at it as a par-
adox, but I assure you the most original writers are the greatest

1%. thieves. " 2 Byron subsribed to the school of thought that
literary *borrowing" was 'an integral part of the creative pro-
cess. ' Other great poets of antiquity shared this view.

Homer, who is considered a true original, "wrought the Iliad
* and the Odyssey out of the mass of myths and legends . . . that

flourished around the Agean in his day."" 0 Yet Homer's borrowings
.,;v could hardly be called plagiarism. "It was his imagination and

organizing skill which imposed order on confusion, and fused dis-
parate bits and pieces into sovereign entities."3  The list of

*other ancient Greek writers who borrowed passages for their works,
reads like a Who's Who of Athens. Isocrates, Demosthenes, Aes-
chines, Menander and Plutarch indulged in it at times. Aristotle
lifted whole pages from Democritus. . . . And Plato . . . annexed
the earlier thought of Heraclitus, Empedocles and Pythagoras. ""

As Roman armies conquered ancient Greece, its authors
plundered Greek literature. "Roman writers considered a Latin
adaptation from the Greek a new work, and did not always
trouble to acknowledge their sources. "  Even the great Virgil
copied the tale of Sinon and the taking of Troy almost word

for word from Pisander, and the love story of Dido and Aeneas
from that of Mede a and Jason in Apollonius. "  Yet Virgil's
work was not without merit. Just as Homer refined the legends

*! of the Agean, Virgil refined the work he found. As W. H. Auden
commented, The Iliad is poetry of the highest order, but it is
the poetry of barbarians, of a tribal culture; The Aeneid is

S..[ the poetry of civilization. of world history.""

Then, as now, the concept of plagiarism was indefinite, and
writers sometimez failed to disclose their sources. In his
Hiatur:a Natur-31s, Pliny the Elder observed, "In comparing
varioius works with one another, I have discovered that some of the
Srjst. eminent writers have transcribed, word for word, from other
works, without aknowled8ment."3

5
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B. The Elizabethans

Literary borrowing became an art in sixteenth century
England. 'The Elizabethans did not bother to devise plots,
irmdents, and characters; they lifted them from their prede-
cessors and from each other. " ' Edmund Spenser borrowed
l. -berally from Virgil, Homer, Plato, and Aristotle in his
enduring classic The Faerie Queene.1e And one critic of Milton
alleged 'on.-half of [his] lauded passages are, from my own
knowledge, felonies committed in the course of his reading on
the prcperty of others. " '

Among the Elizabethan writers, Shakespeare is perhaps the
most famous and the greatest target of source hunters. He was a
working playwright with an ear for what would please his audience
and be felt no compunction against borrowing a well-turned phrase,
or twO .4w

There are speeches in Antony and Cleopatra which
* are pure Plutarch. Malone painstakingly analyzed

Parts I, II, and III of Henry VI, and came to the
conclusion that out of the 6,033 lines, Shakespeare

*... had copied 1,771 intact, and had paraphrased 2,373
others, so that only 1,889 were entirely his
Own. 41

Yet Shakespeare has stood the test of time and many of his
sources only rate a footnote in the annotated versions of his
collected works. His genius infused and surrounded their
offerings and gave them wings. While his plagiarism cannot be
gainsaid, his work is so monumental it stands despite the
charges.

C. The Americans

Like the Elizabethans, American authors were sometimes
smitten by the plague of plagiarism. Edgar Allen Poe was a
keen observer of style and became the most outspoken critic of
literary theft. He condemned Longfellow's poem, Midnight Mass
for the Dying Year as

plagiarism which is too palpable to be mistaken,
S,- and which belongs to the most barbarous class of literary

robbery: that class in which, while the words of the
wronged author are avoided, his most intangible and
therefore his least defensible and least reclaimable
property is purloined.'

Poe's searching assessment of plagiarism, clarified its
ethical ramifications. His incisive wit gave the argument sharp

6
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edges, seeing theft of a product of the mind as a "moral wrong
" and "the quintessence of meanness:

The ordinary pick-pocket filches a purse, and the
matter is at an end. He neither takes honor to
himself, openly, on the score of the purloined
purse, nor does he subject the individual robbed to
the charge of pickpocketism in his own person. By
so much the less odious is he, then, than the
filcher of literary property. . . . It is the ano-
maly, the discord, which so gravely offends. 4 3

This scorching condemnation of plagiarism is premised on the
basic ethical concept of the immorality of theft. On the other
hand, it could be argued that Longfellow's use of another's work,
like Shakespeare, Spenser, Virgil and Homer before him, was
premised on the appreciation of art. Each of these poets was an

*"" accomplished writer with genuine ability, so their inclusion of
another's work in their own could be seen as an artistic effort to

N give wider audience to that which needed no improvement. Then
again, it could also be seen as greed.

Much of this disagreement concerning the relative
impropriety of plagiarism flows from a basic divergence of how
ethics, art, and the law view it. 'Ethics is primarily
concerned with intent. . . . It condemns (the writer] . . . if
he steals knowingly . . . even where the taker has bettered the
original . "  Art, on The other hand is unconcerned with intent.
"It addresses itself solely to the quality of the result ....
It justifies any taking that yields a superior work. "

Finally, law discards both art and ethics, being less concerned
with intent of the person or excellence of the product than
with what is provable in court. It addresses the issue, "has
he copied a . . . substantial portion of copyrighted or
copyrightable material7 "46  In the academic arena, aesthetics
and ethics predominate; but in the courts, the law is king. So
it is that in the academic setting, the primary consideration
is intent, while in a civil suit, intent is immaterial.

D. Observations

This historical review calls forth several observations
concerning plagiarism that help to define and clarify it. 4"

S% First, research and plagiarism are fundamentally different.
A writer who familiarizes himself with the literature of the

-. arena to more accurately describe the fight and make it live in
the reader's mind is doing his sources one better, so long as he

"V gives oredit where it is due, and does not copy verbatim.

Second, derivation can be distinguished from copying another

7
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work. The author who copies verbatim without giving credit is
investing nothing of his store of knowledge and experience in the
world thought bank. He is simply changing the name of the account
holder on an existing account. In so doing he has committed
literary theft, and in the most pernicious way. On the other
hand, the author who derives his work from various sources and
recombines them to give fresh meaning and applicability to another
era's concerns is adding to the world thought bank and is to be
commended.

Third, a minor lapse does not make an author a fake.
History provides numerous examples of highly regarded writers who
cribbed from others. Today their work is judged in its entirety

and appreciated for its contribution. This perspective is useful
when considering minor errors of citation in term papers. The

,, ., work can be weighed in its entirety and judged on its net worth.

Finally, professional authors whose livelihood flows from
the mouth of a pen are substantially different from students in
a university. Students are asked to produce research papers so
that their ability to think independently, solve problems
rationally, and communicate persuasively can be evaluated.

* -. Professional authors are evaluated by their public and will
rise or fall financially on their merit. When an author
plagiarizes, he subjects himself to a lawsuit. When a student
plagiarizes, he cheats himself and risks expulsion.

In order to afford writers greater protection from
literary theft, state and federal legislators have enacted
copyright laws. These laws allow wronged authors to sue the
plagiarist in civil court and recover the ill-gotten gain. The
various copyright laws were assimilated into a single
comprehensive law applicable to all states and the federal
government in 1976. That law is now the basis for action in
the United States and is premised on the principles enumerated
below.

-4.
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III Civilian Legal Approach to Plagiarism

A. Legal Definition

A simple, working definition of plagiarism is 'literary
theft.' The term derives from the Roman plagium, the criminal
act of "stealing a slave from his master, or stealing . . . a
freeman with intent to keep him or sell him as a slave. " 

4 The
authoritative common law definition in Black's Law Dictionary is
'the act of appropriating the literary composition of another, or

parts or passages of his writings, or the ideas or language of
the same, and passing them off as the product of one's own
mind. " ' In short, "taking the product of another's mind and
presenting it as one's own. " "

Plagiarism is akin to copyright infringement and piracy, but
each offense has distinct elements.

Although the pirate and plagiarist share wrongful intent,
piracy' is not synonymous with "plagiarism.' A pirate 'makes no

effort to falsify authorship, but reproduces and vends copies of
a literary work without the author's permission."-e The pirate

A- shuns credit, preferring profit to acclaim. The offense of
A" plagiarism engrafts the element of reaping, not only financial

reward, but personal recognition from another's work.

Nor is 'infringement" a synonym for "plagiarism,"02 though
they overlap. Copyright infringement consists of two elements:
entitlement to copyright protection in the plaintiff; and the
taking of that entitlement by the defendant through some form of

-. ,opying.-7 "For purposes of plagiarism, the material stolen need
not be in copyright; for infringement, it must be."" If a
wrongdoer copies the copyrighted works of another, and presents
them as his own, he has both plagiarized and infringed. If the
work was not copyrighted or copyrightable, he has plagiarized.

Because of this overlap, and the provisions of the recently
enacted federal copyright law, many cases of plagiarism are pur-
sued as copyright infringements. For this reason, the new law

S will be discussed in some detail.

With the enactment of the Copyright Act of 1976 (the Act) ,-
Congress established a comprehensive federal plan 'to recognize
and protect the rights of 'authors' in their intellectual works
and thuls supply the incentive for the creation and dissemination

It of such works."" Congress acted under constitutional

)9
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authority,"7 and in so doing, it preempted the field as to
statutory copyrights.19 Thus, any actions for copyright
infringement must be brought under the prc'1sions of the Act,
rather tl.- n state law or common law.

B. Lawsuits for Copyright Infringement

The Act has broad protections for authors whose works are
appropilated without credit. Willful copyright infringement for
commercial advantage or private financial gain subjects the
wrongdoer to severe criminal and civil sanctions. In the crim-
inal case the infringer Laces fines up to $25,000 and imprison-
ment for one year; and in the civil action he could be enjoined
from further infringement, ordered to pay money damages of up to
$10,000 per infringement, and required to destroy all infringing' " copies

To be successful in a civil tort action for copyright
infringement, the plaintiff must prove tw0 basiic elements:
copyright entitlement' on his part, and "an appropriation of
that entitlement by some form of copying' on the defendant's
part." ° Under the Act, the copyright 'attaches' when the
creative work is 'fixed in any tangible medium of expression,'6

so "publication' of the work is no longer required.

To claim copyright entitlement in a federal court, the
plaintiff must prove

originality, copyrightability, proper regis-
tration, and authorship . ... However, the copy-
right registration certificate constitutes prima
facie evidence that plaintiff possesses these inci-
dents of ownership and upon its admission into evi-
dence the burden shifts to the defendant to dis-
prove entitlement to statutory copyright protec-
tion.e=

* Without the registration certificate, the plaintiff would rely on
circumstantial evidence to show his original authorship and on
the Act to show the work was copyrightable.6 3

The more daunting task is proving the defendant copied the
work. Copying includes 'the various modes in which the matter of

6., any publication may be adopted, imitated, or transferred with
more or less colorable alterations to disguise the [theft].' 4

Verbatim copying need not be proven because "alteration for the
sake of disguise . . . is one of the hallmarks of plagiarism. 'e

VJ However, 'when copying is verbatim the matter is settled.
Defendant has infringed unless he can show that his copying
constitutes 'fair use' of plaintiff's work. "60
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-' If the offending work is not a verbatim lift, the plaintiff
can make a prima facie case of copying by proving the defendant's

access and the substantial similarity between the worxs. Since
defendants rarely admit access, it must be proven by

*' circumstantial evidence and inference.

.For example, evidence that plaintiff's work was
widely circulated or that defendant's work was com-
posed with inexplicable speed has been held to
raise an inference of access. Moreover
access will be inferred where the similarities
between two works are so striking that independent
creation seems highly unlikely."

On the other hand, if the defendant can show the simi-
larities are actually coincidental and that he independently
created the work, he can avoid liability for infringment.
"Defendant's burden of proof on this issue is heavy; that he has
plagiarized subconsciously is no defense; he must show
independence. "

*One access is shown or inferred, the key issue of sub-
stantial similarity arises. A rule of reason applies here, and
courts generally look to quality and value, rather than length'
to determine substantiality 'Copyright protection extends
only to the expression of the idea; it does not protect the idea
itself. "v" So to convince the court of substantial similarity
"the plaintiff must show that the defendant's work is so similar
to his own that [one] may reasonably infer copying.""1

Actual unauthorized use of the plaintiff's property
is a prerequisite to a finding of infringement; and
only when the similarity between two works is great
can a court be certain that this prerequisite is

. satisfied.

Thus infringement cases often turn on the issue of sub-
" stan*.ia] similarity. By it, the courts will infer access, and
* he plaintiff can prove copying in instances of paraphrased or

other rori I i tera l use.

C. Lawsuits for Plagiarism

As noted above, the tort action for plagiarism remains
viable at common law, but is limited to use in cases involving
unpubli hed works. "At common law, an author has a property
rih. in hi s unpublizhed manuscript and can obtain redress
against anyone who obtains a copy and endeavors to realize a

% prcf it by its publication through plagiarism or otherwise. "7'' In
deciding these cases, a court would look to the same factors as
enume rated above for .nfringement cases: access, copying,
' pyri hte-d or ,'opyri~ht.able material, and substantiality of the
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copying.

These elements make up the case a plaintiff must prove to
recover money damages for plagiarism or infringement in a civil
court. The reader will note that no element of "intent* is
required to be proven in civil court. 7" In a criminal
proceeding, however, the prosecutor would need to show the
infringement was intentional or "willfull, and "for purposes of
commercial advantage or private financial gain."' 6 In the
civilian legal system, the element of wrongful intent boosts the
case into the criminal arena and subjects the wrongdoer to the
severe penalties noted above. This outlook of punishing wrongful
intent is reflected in the handling of plagiarism in the various
military schools.

It is helpful to keep the elements of the civilian legal
syqtem .n n~iid as we consider the requirements of the academic
setting, and the handling of plagiarism at Air University.

12
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IV. Various Military Schools' Approach to Plagiarism

A. The Academic Setting

The academic setting is fundamentally different from the
business of publishing for profit. School provides an
evaluating process in which the currency is grades and class
standing, not financial return. School also provides training
in ethics and character, while business assumes them and acts
upon them. Lastly, school grants an imprimatur, in the form of
a diploma or degree, which business can rely on as proof of
ability. Academic institutions require a definition of
plagiarism to serve this basic charter of training, evaluating,
and certifying. That definition must necessarily differ from

O the legal definition used in business. To hold students
liable for literary theft when they inadvertently use the
wrong citation format would serve no useful end.

Because of the very different purposes served by the civil-
iin legal code and a university's academic code, the element of
intent must be included in the academic definition of plagiarism.
The_ detirttions of plagiarism in the six institutions addressed
below do not specifically include the word "intent,' but it is
fairly implied. A better course of action would be to include
the word to prevent any confusion.

In the military, because of the high standard of integrity re-
quired of professional officers and noncommissioned officers,
plAgLari.-m is handled as an offense that can lead to both
administrative action such as disenrollment or discharge, and
nonjudiciai action under Article 15, UCMJ. To explore this
area, the paper will address the definitions and handling of

• plagiarism at six service schools: the U. S. Military Academy,
the U. S. Air Force Academy, the U. S. Naval Academy, the Armed
Force:-. Staff Col lege, the Army Command and General Staff
College, and the Naval Command and Staff College."'

B. United States Military Academy at West Point

The c--det, honor code states "a cadet will not lie, cheat or
ste.l , nDr toler3te those who do."" Plagiarism is handled
,nder the rubric of "cheating' which involves such acts as
pr,.s -itinp, one's own work dishonestly. Cadets are admonished
t.o "l.zIarly and unambiguously indicate any portions of their
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work which are not solely their own. " " Specifically, "they
must clearly and completely document all sources of information
and all forms of assistance. To do this, one uses parenthetical
locumentation, bibliographies, and acknowledgement statements.*•"
Paraphrases express "the idea or concept of the original source
in a cadet's own words and [require] parenthetical documentation,
for which the cadet is referred to The Style Manual.el

If a cadet is suspected of plagiarism, the Regimental Honor
Representative conducts an initial inquiry and if the evidence
substantiates further action, appoints an Investigative Team
comprised of two members of the Honor Committee to recommend
either dismissal or referral to the Full Honor Investigative
Hearing (FHIH).e a In preparation for this, a Hearing Officer
conducts a preliminary hearing without defense counsel present,
at which the accused may raise objections and challenges. At
the FHIH, twelve voting members determine guilt or innocence by
a 5/6th majority vote.e 3  The board results are reviewed by the
Commandant, Superintendent, and Secretary of the Army. If guilty,
the cadet receives an 'F in the course and is separated from the

*Academy, although the Superintendent may exercise discretion.94

In the academic year 1986-87, some 50 cases of all types
went before Honor Committee hearings. Of these, 13 were related
to cheating and of those, 6 involved plagiarism." In these
cases, the sole purpose of the board hearing was to determine if
the cadet intended to pass off someone else's work as his own.
In a recent case, a cadet was found guilty of copying Cliff's
Notes into a 10 page paper without any citation to the
source." e

C. United States Air Force Academy at Colorado Springs

The Air Force Academy's honor code declares: 'We will not
lie, steal, or cheat, nor tolerate among us anyone who does,""
and classifies plagiarism as cheating." The cadet's Honor Code
Reference Handbook defines it as 'the use of [the ideas and words

6 of others] in an attempt to pass them off as your own. " 81 Cadets
are give, a briefing, and a four page handout to assist them in
properly documenting sources.

The handout defines the means of citation specifically.
Quotation is presenting 'another writer's idea in his exact

* words.' Paraphrase is 'another writer's idea,* restated 'in
your own words' following "the pattern of the original word-
ing. Summary is 'the core of [another writer's] idea,' con-
densed and reworded. 2  Cadets must use quotation marks for
borrowed words and footnotes or parenthetical documentation for
summaries and paraphrases.91

Students are cautioned against blanket footnotes since a

14

6k



0

footnote number generally covers only the preceding sentence;'
misattributed borrowing that arises when you fail to attribute
the material you borrow to the source you actually use;- and

padded bibliography that 'gives the appearance you've done more
work than you actually have. " e

USAFA investigative procedures are akin to West Point's.
An informal investigation is run by the cadet Investigative Team,
comprised of one first class and one second class cadet, that
acts similarly to the Regimental Honor Representative and deter-
mines preliminarily if a violation occurred.9' If they conclude

there is sufficient basis for further action, an Honor Investiga-
tive Panel "decides whether a potential honor violation may have
been committed and, if so, forwards the case to a Wing Honor
Buard " 6 comprised of -)ne officer (0-4 or above) , two at-large
cadets, tw,, cadets in the cadet chain, and three honor represent-

. at ive e 

, To be found guilty of a violation, three quarters of the

. - Wing Honor Board must be convinced *beyond a reasonable doubt*
that the cadet committed the act. 8 9  This burden of proof is
noteworthy because it applies the standard of proof normally
required only in criminal proceedings, to an administrative
hearing. In effect, this accords more protection to the accused.

If a cadet is found guilty, the case is referred to an Honor
Sanctions Board comprised of three colonels (0-6) and two cadets
for imposition of sanctions in lesser cases, and recommendations
of suspensinn or disenrollment in more severe cases." e The cadet

may then request a Hearing Officer be assigned under AFR 53-3 to
. determine if the 'cadet engaged in the misconduct alleged- oo
.-. Ba:ed .n a review of all the previous actions, the Academy Board
*then makes a determination if the cadet is qualified for gradua-

tion. '' Jf not. the case is forwarded to the Secretary of the
Air Force who either discharges the cadet or calls him to active
duty in an enlisted status.

Recent Air Force Academy statistics on plagiarism indicate
that in the past two years seventeen cases of plagiarism were

* investigated, with three cases dropped, five cases found not in

violat:cn of the honor code, and nine cases found in violation at
the Wing Honor Board. I'D

D. United States Naval Academy at Annapolis

S.

At tho Naval Ac-ademy, plagiarism is handled as a subset of
"•ho - itng urnder the Honor Concept that "a midshipman does not li e,

,' ohat. or steal " N.iv.I Academy Instruction ]610.3c, dated

21 Ati st 1982, def!ne- it as follows 'Plagiarism is the
-ubrnissi on of ano ther 's work, whether publ ished or unpubl ished,

09 )r ideas by clarning them as one's own and not giving proper

•.%



". reference to that work. ""

The Instruction then refers midshipmen to James V. Lester's
book Writing Research Papers, 3rd ed. (Glenview, Ill.: Scott,
Foresman and Co. , 1980) at page 49 for basic rules:

- i. Acknowledge borrowed material within the text
by introducing the quotation or pdraphrase with the
name of the authority from whom it was taken.

"-'- 2. Enclose within quotation marks all quoted mate-
rials.

3. Make certain that paraphrased material is writ-
ten in your own style and language. The simple
rearrangement of sentence patterns is unacceptable.

4. Provide a footnote for each borrowed item.

5. Provide a bibliography entry for every book or
*O magazine that appears in the footnotes. °

e

The Instruction then deals with proving the element of
intent in a plagiarism case:

-. ' A guilty state of mind may be established either by

direct evidence (for example, by words proved to
.. have been used by the accused expressing an intent)

or by indirect evidence; i.e., from the circum-
stances surrounding the alleged honor violation
from which one might, according to the common expe-
rience of mankind, reasonably infer the existence
of an intent.'

This discussion of intent is noteworthy because it clarifies for
faculty and students alike that intent is a state of mind that
may be proven by direct and circumstantial evidence.

USNA investigative procedures differ somewhat from the
Milit ary Academy's. After a preliminary screening by the

'-". Brigade Honor Chairman, alleged violations are referred to a
midshipman investigating offlopr who prepares the case for
presentation.'0  Underclass cases (all but First Class) are
heard by a Class Investigating Board comprised of five Company

A.. Honor Representatives from companies other than the accused,
O, with various nonvoting advisors.

,[ The Class Investigating Board recommends either termination
of the case or continuation to a full Brigade Honor Board. "

First Class cases are heard directly by the Brigade Honor Board
which is composed of five first class Company Honor Representa-
tives, the Brigade Commander or his Deputy, and one Class Officer
(President, Vice President, etc.) from each of the other three

-,
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classes.", Following the hearing, an officer representative,
the Commandant and the Superintendent each review the proceeding
for fairness, with the Superintendent having authority to
mitigate."'

If convicted, the midshipman will normally recieve an "F" in
the course, and may be placed on probation by the commandant or
superintendent, or discharged for unsatisfactory conduct by the

Secretary of the Nav 'v.
"
' The superintendent may allow the

midshipman to submit a qualified resignation of his appointment
rather than be discharged."1 '

In the past year there has been only one reported case of
plagiarism and that case is still under investigation. Since
"case studies of previous cases are not normally made available
to persons outside the Brigade of Midshipmen," detailed
discussion of cases is not possible.'' 4

From this brief review several facts are apparent. Each of
the service academies provide procedural safeguards for the ac-
cused and extensive mechanisms to determine the facts of a given
case. Each school defines plagiarism and paraphrasing differently
and gives guidance on how to avoid it. But none of the academies
specify what constitutes a paraphrase other than restatement

S.. in your own words." This vagueness could lead to charges of
plagiarism and for this reason a simple rule is proposed at
appendix 3: if the reworded sentence contains consecative five
words verbatim from the original, they should be quoted.

[-. -Having outlined approaches taken by the service academies,
~~ it is appropriate to turn to the definitions and procedures for

plagiarism at various intermediate service schools and review
F. Army Command and General Staff College

At the Army Command and General Staff College (ACGSC) in
F,)rt Leavenworth, Kansas, plagiarism is addressed under
academic ethics in the College Catalogue:

Academic ethics is the application of ethical prin-
ciples in the academir environment, giving and re-
ceving only authorized assistance and conducting
legitimate research and properly attributing credit

Sto rt(: sorres ()f information.'1"'

'V Vai-r,,sr is defined as "the presentation of another's writing
- r -irth,.r' id.-as as one's own. "1 The Catalogue goes on to

point ,it, that plagiar'i, m covers more than copying another's
work word for word. The ,nattributed use of only a portion of
another's work c'onstitutes plagiarism, " 'v citing as the source

17
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Writing With a Purpose, 4th Ed., by James M. McCrimmon.

This definition applies to all four schools at Fort Leaven-
* worth: the Command and General Staff Officer Course, the

Advanced Military Studies Course, the Combined Arms and Services
.... Staff School, and the School for Professional Development, which

have a combined annual enrollment of over 11,000 people.'i
The requirement for research papers varies among the schools,
but the ACGSC standard is four papers totalling 3 to 8 pages in
length.'"

Procedurally, any alleged violations are heard by an
Academic Board, after the school registrar confronts the member
with the evidence, reads his Article 31, UCMJ rights, and gives
him an opportunity to explain the circumstances.Ac ° The
registrar then acts as the Recorder for the Academic Board,
assembling the evidence and presenting the case. The Board
makes a recommendation to the Commandant on guilt or innocence
and action to be taken.3 2 '

*Historically, the ACGSC has averaged two to three cases per
year. i2 In academic year 1987, the Academic Board heard two
cases, one of which resulted in disenrollment from the school
and discharge from the Army. Despite the student's denials,
the evidence showed that over 90 per cent of his paper was a
verbatim lift from an instructor's unpublished work.
Unfortunately for the student, his faculty grader was the
original author's roommate.2'2  The egregious nature of this
offense lead to severe punishment, but in other cases a more
lenient approach was taken. If the circumstances warranted it,
the guilty party was not disenrolled or discharged, but received
an unsatisfactory grade, was obliged to reaccomplish the paper,
and was introduced to his gaining commander with a letter
explaining the circumstances.' In short, the outcome
depended on the facts of the case.

F. Naval Command and General Staff College

0

In marked contrast with the Army CGSC procedures, the Naval
Command and General Staff College (NCGSC) at Newport, Rhode
Island, has no written definition, policy, or student handbook
discussion of plagiarism. The approach of the Academic
Department was that at this point in their professional careers

." officers do not need further guidance on plagiarism.120 This
perspective is interesting in light of the writing requirement
of the NCGSC consisting of four 8 to 10 page papers, and one 20
to 25 page paper. 12

If the matter should arise, an Academic Board is convened,
comprised of the Academic Dean, the Deputy to the President and
the Academic Advisor to the President. This panel simply uses

18
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the dictionary definition of plagiarism." "  This approach may be
open to debate, but is evidently supported by the record of in-
fractions, which shows only one case being heard in the past two
years. That one resulted in a disenrollment when the student
admitted he had been rushed and had lifted his work from anoth-

- er's paper. Since he had violated professional and intellectual

integrity, he was expelled."'e

G. Armed Forces Staff College

Like the Naval Command and General Staff College at
Newport, the Armed Forces Staff College (AFSC) at Norfolk has
no written procedures on how to handle violations. "-'8
Plagiarism cases are handled like academic failure cases, by
referral to a Policy Advisory Board consisting of the Dean and
the senior service representatives, for a recommendation to the
Commindant 3s to disenrollment. 170

Unlike the NCGSC, the Armed Forces Staff College has exten-
*sive assistance available to students. The writing requirement

consists of one 8 to 10 page term paper' and the students are
given thorcigh guidance on how to avoid plagiarism in Volume 1 of
the Student Guidance book.

The basic rule is that direct quotations, paraphrased mate-
rial, and summaries must all be footnoted.

A quotation is a passage employing another's words
exactly as written. The quotation is set off from
your own text by quotation marks or by indenting
five spaces on both sides and by single spacing
(wifth no qu]otation marks) in cases where five or
more lines are involved. "

A paraphrase is defined as 'a restatement of another's ideas
in (,ne's nwr words, with the original and the paraphrase about
equal length,' while a summary is "a condensation of a longer

* passage written by another. "  The Guidance points out 'if
you are ,jsirng borrowed material, or even a single fact not
commonly known, and even when expressing it in your own words,
you mus't nonetheless indicate the source. " 34

The Armed Forces Staf f College Guidance then adopts a modi-
fied ver: ion of the rules of citation from Writing Research
Papers, 2nd Edition, by James D. Lester which were cited in the
7 t1ct tor. on the U. . Naval Academy.

Finally, the Student Guidance refers writers to The Little,
Rrown Handbook, 3rd Edition, pp. 570-575 for examples of accept-

No* able and unacceptable paraphrasing.' '6  This approach gives the
• t'jd ,t ,',,rcrete asstt.i.ne in writing papers and offers much in
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the way of useful information.

In the past 30 months there have been very few allegations
of plagiarism, and no case has gone before the Policy Advisory
Board. The school recognizes a distinction between sloppy
citation which has no element of intent, and plagiarism, for
which intent must be proven." s ' The cases that have arisen were
determined to be poor documentation, rather than intentional
taking and were resolved by awarding a grade of "inadquate" and
requiring reaccomplishment. 11

As is evident from this discussion, much can be learned
from an analysis of the service academies and the intermediate
service schools akin to Air Command and Staff College at Air
University. Particularly noteworthy is the approach by the
Armed Forces Staff College, which has an extensive training
program and has had very few infractions.

4
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V. Air University's Approach to Plagiarism

A. Definition: AUR 53-6

Air University (AU) regulates plagiarism through AUR 53-6,
on Academic Integrity, which defines plagiarism using the legal
definition from West's Law Dictionary:

The act of appropriating the literary composition
of another, or parts or passages of his writings,
or the ideas or language of the same, and passing
them off as the product of one's own mind."'

The regulation gives as examples of plagiarism copying
verbatim without quotation marks" and "use of a source's sentence
structure and style with only minor word changes." "' These
examples are somewhat misleading in that quoted material exceed-
ing five lines may be indented without quotation marks,"" and
the word "minor" is not clearly defined. In appendix 2, are
recommended changes to clarify this definition and eliminate the
examples.

AUR 53-6 gives specific guidance for crediting a written
source: "use quotation marks and an accompanying footnote when
quoting directly and a footnote when paraphrasing.""14 This
guidance is supplemented at each school by handbooks such as
Tongue and Quill, Tongue and Quill Workbook, and Research
Handbook, which give more detailed requirements for citation.
At appendix 3, is a recommended update to the Research Handbook
and appendix 2 contains proposed changes to AUR 53-6.

B_ Procedures at AU: AFR 50-5

The regulation authorizing Air University to deal with
plagiarism is AFR 50-5, which gives specific responsibility to
the Commander of Air University to "appoint a commandant of
each school within the command,"' 4 " to "appoint a faculty board,
and (to] determine board procedures within the scope of applicable
Air Force Regulations. " " The regulation further tasks the
Commander to ensure that each faculty board proceeding which
rec-ommends disenrollment of a student is reviewed for complete-
ness, standardization, [and] clarity .... 14e

Under AFR 50-5, the commandant of the school is empowered to
direct the faculty board to meet1 4

8 and to appoint the membership
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of the board. "Any combination of commissioned officers [may be
appointed] . . . provided that each military member outranks the
student whose case is before the board. "

147 The commandant also
has authority to convene the board for special purposes such as
-academic deficiency,' "military training deficiency, and 're-
lated matters." 146

It is noteworthy that "lack of academic integrity" is not
enumerated per se as a basis for convening a board. Evidently,

. the term "related matters" is read broadly to encompass plagiar-
ism as a basis for board action. Thiv procedural anomaly is
addressed in appendix 2.

AFR 50-5 leaves the purpose and scope of the faculty boards
at the various schools within Air University to be delineated by
that school's regulations. At Air Command and Staff College, the
faculty board functions are outlined in ACSC Regulation 53-10,
dated 2R October 1986. Essentially, the board is directed to
"make findings of fact and rcommendations for ACSC/CC regarding
the continued enrollment of [a] student."' 4 9

Once convened, the board proceedings must comply with the
procedural requirements of AFR 11-31, governing hearings by
boards of officers, since they will "inquire into the conduct,
efficiency . . . Cori fitness . . . of the student as a member of
the Air Force." 1

C. Procedures at AU: AU Sup 1 to AFR 50-5

At Air University, AU Supplement 1 implements AFR 50-5. The
supplement delegates authority to commandants of schools to convene
a faculty board hearing "in any instance where a student fails
to meet the minimum academic requirements."' In contrast,
violations of academic integrity require only summary proceedings.
The commandant may "disenroll students by administrative action,
that is, without convening a board, "when a student violates AU
policy on academic integrity as defined in AUR 53-6." 1 This
provision is a tool for commandants to deal expeditiously with
cases of academic integrity.

D. Procedures at AU: ACSCR 53-10

The distinction between using administrative disenrollments
for lack of integrity and faculty boards for academic failure is
maintained in Air Command and Staff College Regulation 53-10.
After discussing the purpose and scope of faculty board actions,
paragraph 4 concludes with the advisory: "NOTE: Administrative
disenrollment is an alternative to faculty board action (refer-
ence AFR 50-5 and AFR 50-5/AU Sup I)."' The references
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indicate a consistent policy of permitting summary action for
lack of academic integrity.

The discussion of possible punishments for violating
academic integrity in AUR 53-6 gives further impetus to the idea
of handling plagiarism cases outside of faculty board proceed-
ings. Paragraph 2 contains a clear warning that 'individuals who
violate this regulation will be subject to adverse administrative
and/or disciplinary action. Cases involving military personnel

may be handled as a violation of Article 92, UCMJ." -

Since Article 02 is specifically cited, it would seem the
drafter intended to allow plagiarism cases to be handled in the
Article 15 forum, as either dereliction of the duty to cite
properly or as a violation of a general regulation. That
interpretation is buttressed by the fact that offenses under

-z. Article 92 do not include the element of intent, and therefore
'V would be significantly easier to prove. Nonetheless, there is

adequate authority for a commandant to elect a faculty board as
the forum to hear a plagiarism case, and this course would be
desirable whenever the issue of intent required an in-depth

0 examination.

Commandants at Air University have wide latitude to deal
with plagiarism. By inherent authority, they may appoint an
investigating officer (10) under AFR 120-4. Based on the IO's
finding, they may choose to issue an oral or written reprimand,
or impo:3e puinis hment under Article 15 for dereliction of the duty
to cite properly or for violating a lawful general regulation.
They may choose to simply disenroll a student by administrative
action without convening a board, or convene a faculty board
under AFE 50-5 to examine the circumstances and make recommend-
ations as to disenrollment from the school.

SBased on the conclusions of the faculty board, the com-
mandant may initiate discharge proceedings under AFR 36-2 for
officers or AFR 39-10 for enlisted personnel. If they elect to
let the student complete the school, they may make explanatory
comment; on the student's AF Form 475 Training Report. Given the-* wide range of options available, a recommended procedural guide-

ine for fa,_,:uty has been included at appendix 4 and one for
investigating officers at appendix 5.
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VI. Recent Plagiarism Cases at AU

A. Preliminaries

Having discussed the handling of plagiarism in civilian
legal systems, various service academies, sister service schools,
and Air University, it is appropriate to analyze four recent
plagiarism hearings to assess how to better educate students and

faculty so as to avoid plagiarism and how to deal with the element
of intent.

Each of the hearings occurred in the past two years and the
"'I records consist of a verbatim transcript with attached exhibits.

The original transcripts are on file with HQ AU/XPZ. To protect
the privacy of the officers involved, names have been altered.
After a brief summary of the facts and the findings of the board,
the cases will be analyzed for lessons learned.

B. Admitted Plagiarism: Lt Col Byron

In early April, 1986 as part of his course work for the
Air War College, Lt Col Marc Byron (hereafter called respondent)
submitted a paper on strategy that would comprise 25 percent of
his grade. The faculty seminar leader read it and concluded it
was one of the top 3 papers in the seminar and should be
evaluated for a rating of superior.'" As part of that
process, an expert in the field reviewed the paper and noticed
simllarities with a published work on low intensity combat by a
noted author. Upon comparing the works, he found 80 percent of

the paper was a verbatim lift from that piece and two books,
with none of the passages footnoted or otherwise referenced."'
Upon being presented with the evidence and read his rights, the
respondent admitted plagiarizing.

1 7

At his hearing on 18 April 86, responding to the query as to
why he plagiarized, he admitted letting his priorities slip as he

prepared to PC- to his upcoming assignment.i'e In addition, he
rational ized that since he had done a large amount of reading and
resear,'h, he had 'gotten out of the experience what was really
important, and what remained was to regurgitate it back to fill a

. . 'eqliiirernent '

Why did he not just cite the books? 'I should have taken
the time to do it. I spent a lot of time putting it together.
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had the materials . . . available on my notes.""XS' Was there
intent to pass it off as his own9  "I had decided in my own mind
to directly copy verbatim from the book to the paper, and I
made -a conscious effort to plagiarize. " '

The only issue before the board was whether he should be
disenrolled from the school for his plagiarism. Respondent's
counsel argued that his outstanding career up to that point
mitigated in favor of retention in the school and that the act
was an aberration.1 e2  The government representative argued that
this breach of integrity diqualified the respondent from being
allowed to graduate."' After deliberating an hour and a half,

* the board found respondent had plagiarized, and as such had
violated the Air University policy on academic integrity as de-
fined in AUR 53-6. Therefore, it recommended he be disenrolled
from Air War College."'

-The respondent was subsequently punished under Article 15,
UCMJ for dereliction of the duty to cite and fined $200.00. He
was also denied a below-the-primary-zone promotion to ccl-nel,

* and obliged to retire."'

Analysis

1. Proving intent. This case is a rare example of an
outright admission of intent to plagiarize. The proof problems

+" normally inherent in plagiarism cases dissolve when the

respondent admits guilt.

2. Fairness of result. The outcome is appropriate in that
it would be inconsistent with standards of officer integrity to
permit a person who had passed off the work of another as his own
to graduate from the school. In this instance the respondent had
a character deficit that came to the surface and was detected.
The careerist mentality of punching the ticket on the way to the
top came face to face with a higher law. Although it is a
heartbreak to watch a promising career self-destruct, the far
greater danger would be that a person with skewed values would
graduate and foist those values on the field.

3. Significance of admission. There is some concern that
the case turned on the respondent's admission, and he was
punished for being honest when asked about his transgression.

" While it may seem unfair that a person who will admit their error
should be punished more than one who hides it, this case could
have been made on the circumstantial evidence. More than three
quarters of the paper were a verbatim lift, with no citation of
any kind, while parts of the paper were properly cited. The
respondent had a college degree and had nearly completed the
Air War College. His prior work and the proper citation in the
paper itself would show his ability to cite properly. The
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board could have concluded based on the preponderance of the
evidence 6  that the respondent intended to hold out the work
of another- as his own.

C. Intent Inferred: Major Franklin

In February 1987, Major Edward Franklin (hereafter called
respondent) turned in a 29 page Junior ROTC handbook on U.S.
strategic interests in 5 major regions of the world. The
handbook had been compiled for use at 265 high school ROTC
detachments.' It was a cut-and-paste piece, replete with
citation errors. Major Franklin used direct quotes from
seventeen sources but omitted quotation marks around any of the
paragraphs."18 Some references were placed at the end of
paragraphs to indicate paraphrased passages, but the paragraphs
were direct quotes and were neither enclosed in quotation
marks, nor reworded as the citation would lead the reader to
believe. Additionally, a series of rhetorical questions had no
cite whatsoever and appeared to be a direct lift from a
text.' 6 9 The faculty evaluator found less than 10 words
changed from the original source in 18 pages of text."'-

On 10 March, the respondent was interviewed by an inves-
tigating officer and stated he had no intent to plagiarize
another's work. "He wanted to [cite without quotation marks]
because he felt like that's what his sponsor wanted and he didn't
want to put, his perr-onal opinion in the report."' Respondent
repeated this denial at. the faculty board on 15 April, basing his
defense on ignorance of the proper formats and lack of correction
by his faculty advisor prior to submission for evaluation. 7 2

The boari concluded Major Franklin had in fact plagiarized, based
on the eytensive circumstantial evidence and the fact that he
maintained under oath that, he independently originated the six
rhetorical questions posed in his paper, when they were worded
pre.aisely tho same as the source. Based on this finding, the
be ard r.ecommended disenrollment from the school.

* Analysis

1. Advisor's responsibility for citation errors. The ini-
tial grader noted many indicators of possible plagiarism includ-
ing shallow research, abrupt style changes, stylistic inconsis-
terciis, and use of long words."" However, the advisor had
reviewed the product shortly before submission, and had not
:,,nm~nted :,r, tht- defi,-Lencies. He assumed the officer had
written the paper in his own words."' Had he realized it
-:onsist.ed entirely nf cut-arid-paste quotes, he would have
"h.[d ] it r ewri t.ten in non quoted form.-' 7 6
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This points up the need for clear guidance to faculty
advisors as to their responsibility for reviewing citation as
well as substance. Advisors should not be required to correct

citations in a draft, but they should be alert to indicators of
ignorance of citation formats and be able to communicate the

- correct methods. The faculty guidelines at appendix 4 address
this issue.

2. Avoiding plagiarism in cut-and-paste projects. If the
product is intended to be a cut-and-paste handbook, how does one
avoid plagiarism9 First off, at ACSC the writer clears such a
project with the sponsor, the advisor, and the research depart-
ment."' Next, mechanically speaking, he submits two copies of
his paper: one annotated with proper citations to the sources
used, and one clean copy for use by the requesting agency. Then
at the beginning of each section that is entirely from another
source, he places a one sentence 'cleansing" citation to "expli-
citly state where the material came from. " "e For example. "this
chapter is quoted from Mickey Dolenz' book, Return of the Monkees,
pages 14-19.' Finally, he 'turn[s] in complete documents showing
[the source of] the material. " 9

The device of using a one sentence covering citation could
-- well be adopted in the field to give credit for handouts, fact

sheets, and the like that are "borrowed* from another office. It
is a simple way to give credit where credit is due.

3. Requirement of intent to plagiarize. The government
counsel argued that the regulation does not require any intent to
be proven other than "that intent which is taken when a person
puts the pen to paper. " " Au contraire, responded his learned
opponent: "If you cannot prove that the person intended to pass
off that person's work . . . then fi. ,, . 'nd plagiarism. " " '
As noted above, the element of intent is needed in the academic
setting to prevent punishment for inadvertent citation error. A
legal ruling on the interpretation of AUR 53-6 has held that
the element of intent is required to prove an allegation of
plagiarism in a board proceeding, since the respondent must
have intended to pass off the work of another as their own."'9

% However, if instead of responding to allegations of pla-
giarism in a faculty board pursuant to AUR 53-6, a person were
charged under Article 92, UCMJ, for dereliction of the duty to
properly cite, no element of intent would be required to prove
the case. This alternative is amplified in the recommended changes
to AUR 53-6, and the faculty and investigating officer's
guidance at appendices 2, 4, and 5.

4. Illegal or questionable paraphrasing. During the course
of the proceeding, a witness raised the question of when para-
phrasing became plagiarizing.18 3  Paraphrasing per se is not
plagiarism. However, this area is an enigma because there is no
clear guidance as to how many words must be rearranged, cut or
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changed, to constitute permissable paraphrasing.11 4  So long as
the writer rewords the original text and cites the source of the
paraphrased section, it is virtually impossible to prove he intended
to pass off another's work as his own. Major Franklin transgressed
in using cites as if he had paraphrased, when in fact he had

-. .. taken direct quotes. In appendix 3 a rule of fives' is proposed
as a guideline: if a paraphrased passage has five conisecutive ~~~~
verbatim from the original, quote them, and cite.

-- 5. Faculty experts at the hearing. The Educational Advisor

for ACSC and the Director of Evaluations, attended the entire

proceeding to be available to advise the board on technical mat-
ters, pursuant to AU Reg 53-10, para 2b. Their input was not
required."' Appendix 2 contains an amendment to the regulation
excusing the non-voting experts except when needed as witnesses.

6. Conclusion. This case shows that in a faculty board
hearing, intent can be inferred from strong circumstantial
evidence. It also points up the urgent need for clarification
of citation procedures for both students and faculty.

D. Intent Not Inferred: Major Hawthorne

The week after Major Franklin's board concluded at ACSC, a
board was convened to consider another plagiarism case. Major
Mary Hawthorne had compiled a cut-and-paste handbook for Junior
ROTC in the leadership curriculum to cover such topics as per-
sonal affairs, military law, and human relations. The project
hid been turned in 13 Feb 1987, and when several inconsistencies
were noted by the evaluator, was turned over to an investigating
cff ,-er.

The ivestigating officer found several questionable aspects
of the project. The majority of the paper, some 30 of 40 pages,
was quzted or paraphrased from only 2 sources: a high school
ROTC manual and a college ROTC text."'e Citations were inconsis-
tent as t- use of quotation marks, with 5 pages conposed

* entirely of quiotes and several pages cited as if paraphrased,
but a'-tuaily taken verbatim from the source."' v There were 9
instances of the wrong source being cited or no source being
-redi t,ed at - ii.' However, the sponsor was satisfied with
the uoefulness of the project and described it as "an effort to
p(,0,l referenc, rn.Aterial, then follow the general outline
provide and pLut it together in a logical sequence, i.e., 'cut

. anid pas e'. 1.3

~pJ
Based orn the investigating officer's report, a faculty board

wa,: convenel ,,Y 22 and 2. April 87 which elicited additional
.r.. informatton c-on,.erning the preparation and documentation of the

proje,-t.. Guidance as to proper documentation had been given in
her' sminaz at the beginning of the school year, along with
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readings.' She felt she knew what plagiarism was and skipped
the four page section on it."'9  By her reckoning, a direct quote
was *a word for word quotation, and paraphrasing was "no longer
word for word. " 1'9 Some lengthy quotes were not set off by marks
because those [paragraphs] have minor word changes, and it was
my interpretation . . that it was paraphrasing, and I
referenced that material . . . at the end of the citation.

When her advisor reviewed the first draft, he cautioned her
on proper citation forms and referred her to the research
division (EDC) for specifics."19 The EDC assistant properly
advised her to use a blanket 'cleansing' citation in the first
paragraph of a section to avoid having to use numerous
citations whenever an entire section or chapter was inserted
verbatim.19s He further specified that the project should be
submitted in two versions, one annotated with references and
marked showing quoted material, and one clean copy for use by
the requestor. 11 The member later returned to the research
division with a portion of her project which was reviewed and
found acceptable. Unfortunately, she did not follow this

* guidan-e in the remainder of her paper.

After speaking with EDC, she met numerous times with her

ROTC advisor to revise the project.'9 7  The advisor testifed that
the member had satisfied the ROTC requirements and had submitted
.what had been asked for."190 Finally, the member testified she
had proofread or edited the final draft four times, but because
some sources were later added to the bibliography, her numbering
system had become disordered, which accounted for the miscita-
tions. 19 In short, she had no intent to pass off another's work
as her own.

Tn an apparent contradiction, the board found Major Haw-
thorne did "commit plagiarism as defined in AUR 53-6," but "did
not intentionally attempt to pass off the literary composition of
another as her own.2 0 0  Consequently, the board did not
recommend disenrollment. Nonetheless, since she had 'turned in
an unsatisfactory, improperly documented research report, the
board recommended she be required to submit a properly

documented report and "be given a letter of reprimand for her
unprofessional behavior. " "°'

Analysis

% 1. Responsibility of advisor. Here the advisor noted
several problems in citation and confronted the member prior to
the final submission of the paper." ° 2  He then referred her to
the research department, where she was advised on proper forms of
itt tion. The advisor and the research staff clearly fulfilled
their functions. The responsibility to properly cite falls
fs-Ilurely on the member's shoulders.
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2. Use of cleansing citations. The research division chief
noted that when extracting an entire section from a document for
u:-e in a hindbook, the *normal rules of citation ... are a

little bit cumbersome."'-- Cleansing citations, containing the
words 'edited by, or 'quoted from,' allow the writer to forego
showing "direct quotes or paraphrased paragraphs because it is
assumed it all came from [the indicated] sources. " °

0 This is
reasonable and proper.

It also directly contradicts AUR 53-6 which states: "copying
verbatim without quotations is plagiarism.' This points up the
need for clarifying language in the regulation as proposed in
appendix 2, and could well explain the apparently contradictory
ftnd~ng of the board.

3. Defining paraphrasing. Vagueness enshrouds para-
phrasing in the academic environment. How many words must be
changed in a sentence or paragraph before it is properly para-
phrased? Major Hawthorne felt minor word changes in a paragraph

%constituted paraphrasing such that direct quotation was improper
* and an ending citation should be used. For purposes of indica-

ting the source of paraphrased material, the end cite is satis-
factory. But evaluators object that for grading purposes this
practice complicates the task of determining which words are the
writer's and which are lifted. It leaves unanswered the question
how far back does the citation ensnare? Appendix 3 contains a
simple rule of t' umb: no more than five paraphrased sentences
are covered by an end cite. That will give students an idea of
how often to cite and graders an idea of how much is original.

4. Conclusion. This case stands for the proposition that
improper citation is not a disenrollment offense, but one that
professional officers can be expected to avoid. It also points
up the need for clarifying the definitions of plagiarism and
paraphrasing as is suggested in appendix 2.

E . Circumstantial Evidence: Major Durning

-:.
A third hearing was convened at ACSC three weeks later

involving Major John Durning. In this case, the investigating
officer found that large portions of Major Durning's F-I6
Instructor Handbook had been lifted directly from a similar
handbook for F-15 instructor pilots. Over 90 percent of the 55

S ,page booklet was a verbatim copy, with a single reference in the
introduction to indicate the source.2 ° m No chapter or section
cleans:ng disclaimers were included. In addition, a source
entitled "In. tructor Tips" was used for portions of the paper,
but was not cited at a] L. 2': 8

Based on the investigating officer's report, the case was
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heard by a faculty board on 14 May 87. In the board proceeding,
several additional factors were adduced. Major Durning was
working with his home unit to prepare a practical reference for
F-16 instructors and indicated it would be based on the F-15
guide. 2" Although he had only skimmed the reading materials on
plagiarism, he felt he knew what plagiarism was and maintained he
had no intent to pass off another's work as his own."'0 He ar-
gued it was simply an oversight on his part that the paper was
not properly cited.209 When he had asked for advice on how to
cite, he was advised to use a citation at the end of a paragraph
if there was paraphrased material within the paragraph.:"'

Procedurally, the case was an anomaly. When the final draft
was submitted, his advisor returned the original to him to cor-
rect several citation errors and advised him to simply resubmit
the paper: rather than referring it to the research division for an
investigation of plagiarism.A When this was done, confusion
arose as to when his project had been "final" for purposes of
considering plagiarism.

In addition, during the board hearing, an 'instruction" or
ruling was given by the legal advisor concerning "technical

,*..... plagiarism, which was, unfortunately, inaccurate. The legal

advisor indicated that there could exist a form of plagiarism
without the element of intent, which would be considered plag-
iarism "technically" but would more closely resemble
inadvertent citation error. 2 1 2

The board consequently found the member had committed
"technical plagiarism,* but "did not intend to pass off the work
of another as his own."2i1 However, since the board members
concluded Major Durning did violate academic integrity in a
misleading written statement regarding an aspect of the project,
they recommended disenrollment.21 1 A subsequent rehearing
overturned this latter conclusion based on the testimony of
senior officers from Major Durning's prior base who corroborated
his statement."'

S Analysis

1. Handling suspected plagiarism cases. When a faculty
member suspects a student of plagiarism, the proper procedure is
to notify the research department immediately and let them

O appoint an investigating officer. This rule would apply after
the student had turned in the final drafl for grading. Prior to
that time, the faculty advisor should note any questionable
practices and inform the student of proper methods. A faculty
guideline addresses this problem in appendix 4.

2. Correcting misconception on "technical plagiarism.
V There is no such thing. The case was reviewed by higher
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headquarters and returned for rehearing because of this unfor-
tunate misinterpretation of the regulation. If an individual
cannot be shown to have possessed the requisite intent, he cannot
be found to have committed plagiarism. He may have cited
incorrectly, and be derelict in the performance of his duty to
properly follow regulations. But without intent, there is no
plagiarism in academic settings.

This issue is the heart of the problem in plagiarism
cases: differentiating intentional from inadvertent
citation error. The appendices propose a 'two track" approach,
with one track using Article 92, UCMJ, to cover inadvertent
miscitation as a dereliction of duty. These cases would
generally result in an oral or written reprimand, or, in
extreme cases, such as this one with 90 percent improperly
cited, punishment in a nonjudicial forum. Cases where intent
is shown by circumstantial evidence or by an admission of the
respondent, would be on the second track, and would be referred
to faculty boards for consideration of disenrollment.

3. Circumstantial evidence. This case illustrates the

great confusion surrounding circumstantial evidence and its use

in proving the element of intent. Simply put, circumstantial
evidence means all the facts surrounding the incident. In this

, case, the board could have considered the great volume of uncited
material, the officer's formal education, his education at ACSC
as regards citation formats, his efforts to determine proper
citation methods, his discussions with advisors, typists, and
sponsors, his progress toward various interim deadlines, and his
timeliness in submitting the project, as indications of his
intent to pass off the works of another as his own. The
standard of proof by which the board members would judge the
facts is that of 'the preponderance of the evidence, which
requires only that the fact finder be persuaded that an event is
more likely to have occurred than not. If one is persuaded by the
circumstances that the officer intended to pass off the work as
his own, that is enough.

4. Conclusion. This case points up the need for clear
*guidance to faculty and students alike on proper procedures in

advising on plagiarism. It also points up the necessity for abetter understanding of circumstantial evidence and a clear

definitLon of plagiarism. These issues are addressed in
appendices 2, 3, 4, and 5.
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,VII. Analysis of Plagiarism at Air University

A. Overview

The four recent cases illustrate that Air University has a

functional program to deal with plagiarism. There is an
adequate definition of plagiarism in AUR 53-6, there are
materials available for students to learn proper citation, and

there are procedures in place to deal with suspected cases.

But the cases also highlight several issues. First,
there is a conceptual problem with plagiarism that revolves
around the inclusion of intent in the definition. Second, there

is confusion about proving the element of intent in an
administrative hearing using circumstantial evidence. Third,
there are people who do indeed intend to pass off other's works

as their own, but there are also highly educated people who do
not understand proper citation methods. Finally, there is a

need for training of both faculty and students on definitions,
methods of citing, and procedures to handle plagiarism.

This chapter addresses these areas and recommends changing
... the regulations and student materials, and implementating guide-

S" lines for faculty and investigating officers. The means to carry
out these recommendations are found in the appendices that
follow.

B. Defining the Offense

As a result of involvement with the four cases discussed
above, the faculty at Air Command and Staff College gave a great

* deal of thought to the offense of plagiarism. Through a series
of interviews with the principal decision makers,211 a number of
recommendations came forward as to approaches to the handling of

plagiarism that warrant discussion.217 The next section deals

with the relative "wrongness" of the offense.

.Conceptions about plagiarism range from "no big deal,"
reflecting the common practice in office work, to "the worst

offense a student can commit, reflecting the concern for
academic and professional integrity. The offense causes

consternation among some people in the first group who have
observed plagiarism routinely in staff work outside the academic

environment. They note an irreversible leapfrogging effect from
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the act of failing to put quotes around a paragraph, to lack of
academic integrity, to lack of professional integrity, and
finally to lack of fitness for service. They are concerned that
the punishment for plagiarism does not fit the crime of inad-
vertent citation error, and since it is difficult to determine
whether the respondent entertained the requisite intent, the
cases are all lumped together.

There is also some reluctance among many people to single
out this particular offense as the most egregious violation of
academic integrity when various copyright violations occur daily
without official censure. Unauthorized copies of video tapes,
stereo cassette recordings, computer programs, magazine articles,
and books are commonly made without any military sanctions being
imposed. These copyright violations also involve lack of
integrity, so what makes plagiarism any different?

The short answer is: these activities do fall below the
standard of integrity expected of an officer, but problems of
policing them preclude large scale prosecution. This is not
meant to imply that authorities have relaxed prosecution of
copyright infringement and piracy, or that if discovered,
copyright violations cannot be pursued. 218 It is only to say
that these routinely committed offenses which have much in common
with plagiarism, are difficult to police. Plagiarism, on the
other hand, is susceptable to discovery and more readily policed
in an academic setting.

A more important consideration deals with the very nature of
plagiarism, which is substantially different from the copyright
violations indicated above. Plagiarism, that is, intentionally
holding out the work of another as one's own, combines theft of
an idea, with deceit in its use. It wrongs both the original
author and the plagiarist's unsuspecting reader. The other
offenses show misuse of the creator's product, but they lack the
deception inherent in plagiarism. For these reasons plagiarism
is treated differently than the various forms of copyright
i n f rin geme nt.

A great deal of confusion surrounds the definition of
plagiarism and whether it includes the element of intent. As
noted earlier, in an academic setting the element is needed to
serve the goals of training, evaluating, and certifying. At
present, the element of intent must be inferred from the wording
in AUR 53-6. To resolve this issue, a recommended definition is
offered in Appendix 2, using words that explicitly define each
el1e men t.

Few would disagree that a person who would intentionally
pass off another's work as their own lacks the requisite moral

ihr.icto~r to be an officer or non-commissioned officer in thea Armed 7;ervices; but what of the person who simply miscited. At
~ir:;t gj ne the work appears to be plagiarized. But in his
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heart of hearts, the writer had no interest in taking credit for
someone else's effort. This is not plagiarism, because there is
no wrongful intent, but how do we distinguish the two cases and
avoid treating the jaywalker like an arsonist?

C. Procedures to Prosecute

Having concluded there is a distinction between miscitation
and plagiarism so far as how they are defined, there should be an
equally clear distinction as to how they are prosecuted. To help
make this distinction, an informed, trained, objective person
should be appointed as investigating officer in every suspected
case. The investigator's principal focus should be on
determining if the student intended to pass the work off as his

* own.

Where intent is indicated, the 10 should recommend the
'' commandant convene a faculty board hearing to consider disen-

rollment. Akin to the service academy honor boards, the faculty
* board would focus its inquiry on the issue of intent, and then

make recommendations accordingly. Presently the boards are faced
with a complicated task of determining what they are required to

-. decide under the regulation."' The proposed plan would let them
concentrate on the key issues.

When the 10 (or the faculty board) finds substantial
citation error but no wrongful intent, the case should be
handled in a nonjudicial or administrative action such as
Article 15, letter of reprimand, letter of counselling, or oral
counselling, as a dereliction of the duty to properly cite.
The level of the response should reflect the relative severity
of the offense.

This "two track" approach gives the commandant of the school
sufficient, information and latitude to exercise common sense and
perspective and arrive at a well-tailored response. The proposed
guidelines to effectuate this approach are contained in
appendices 4 and 5.

D. Investigating Officer's Training

For all this to happen, the investigating officer needs to
O know how to tell the intent of the writer. To prepare for this

task, the 10 should be required to familiarize himself with the
concept of plagiarism by reading various materials maintained by

. the research division, including the regulation, and the invest-
igating officer'_ guideline. It would be wise to have a group
of two or three officers prepared at any given time.

3'
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The investigation itself would be conducted much like an
Article 32, IJCMJ, preliminary hearing, with the alleged pla-
giarist under a rights advisement and represented by counsel, and
witness statements summarized by the 10 and sworn by the witness.
If these basic steps are followed, the Avience obtained will be
admissable in any and all of the forums to which the case might
be referred, and the case will not be needlessly delayed.

E. Faculty training

Two items in particular require attention in this area:
advising students on proper citation methods prior to submission
of the paper, and proper steps to follow after a student turns in
a suspected plagiarism. Up until the point of submission, the
faculty advisor should consult with the student and point out any
passages that do not appear to be properly cited. He should be
alert to changes in style, phrasing, and treatment and should
advise the student when irregularities are discovered. Advising
students woul.4 be greatly simplified by adoption of a simple rule
of thumb that would be easy to remember, easy to grade, easy to
follow, and easy to infer intent from if it were not followed.
The "rule of fives" listed in appendix 3 should suffice. it
gives the faculty instructor and the student a workable
touchstone.

If the student's submission fails the touchstone test, the
faculty needs specific procedures for handling the case. These
Are contained in appendix 4 and can be summarized as follows.

- - Once a paper has been turned in as a final product, it must be
properly cited. If the faculty member notes any irregularity,
they should first cross check the sources and confirm their
information. Then, if there are improperly cited passages, other
than obvious typographical errors, the case should be turned over
to the research division (EDO).

The research division will handle the case administratively
including having an investigating officer appointed, contacting

the base legal office, and arranging typing support for the 10.
The faculty member would then serve as a witness for the 10, and,
if needed, for the faculty board.

F. Student training

In three of the four cases discussed, the students indicated
',hey did not, understand the rules for citation. This issue can
be addres!7ed by clarifying the student guidance and enhancing the

~rvtr.r~ioalprogram.

Th- recommended instructional -,.cthod is to brief students
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Shortly after the beginning of the year using ar, informal video

notice of the importance of crediting sources , and shows them
where to get more information if they have questions. Having
them 3ign a statment of understanding on plagiarism at the time
they submit their orects .5 reornme( h2'5 it aC 2 l!.

rgminder to double-check their -tations, and serves to prove
they were aware of the consequences of plagiarism when they~acted.

The student guidance should concisely inform them how to
properly credit sources. It should indicate the school's

definition of plagiarism and establish basic rules of citation.
And it should do so in unambiguous terms. To this end, the
author proposes a "rule of fives" that summarizes James D.
Lester's guidance in Writing Research Papers:"' 0

i. If its verbatim, quote it.

2. If the quote exceeds five lines, indent it.

S'3. If its a paraphrase, reword it.

4. If the reword includes five consecutive words verbatim,
quote them.

F. If the paraphrase exceeds five lines, cite it every five.

Students should have no trouble learning this 'rule of fives' and
the various rules for proper citation listed in their writing
materials. Its use should alleviate much of the confusion
surrounding plagiarism. This information is addressed more
fully in appendix 0 in the form of an update of the ACSC
Re.earch Handbook.

P[ This section has analyzed the program at Air University and
I.-%:recommended changing AUR 53-6 to clarify the fact that intent is

an element of plagiarism, changing the student guidance to add a
rule cf fives. and implementing faculty and investigating

officer guidelines. The net result of this coordinated approach
6 to plagiarism should be a significant decrease in the number of

cases to be handled and a significant improvement in the handling
of cases.

10
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VIII. Conclusion

Civilian and military schools have a problem defining, deter-
ring, and deaiing with plagiarism.

Historically, the offen, has been a source of controversy
as writers borrowed from their predecessors in ancient Greece, in
Ceazar's Rome, Elizabethan England and mcderr Airsrica. The ethi-
cal objection to these 'borrowings' gave rise to legal protec-
tions in the courtroom for common law plagiarism or copyright
infringement, and ultimately to the comprehensive federal
Copyright Act of 1976. A plagiarized author can now bring suit
in federal court if he can show his work was 'copyrighted or
copyrightaLe"c ?nd 'copied.' He need not prove intent on the

0 plagiarist's part."'

The pressures that gave rise to this civil law sanction differ
.. from those that obtain in an academic setting. The scholastic

obligation5to train students in the mechanics and ethics of proper

citation, and to certify a student's fitness for future employ-
ment, necessitate a different concept of plagiarism. The aca-
demic concept must include the element of intent in addition to
the element of appropriating the works of another.' More
specifically, the writer must have intended to pass off the work

* of another as his own. The presence or absence of this element
of intent is the great dividing line for cases of plagiarism.

Cases that have no element of wrongful intent are simply
inadvertent citation error, or dereliction, and should be dealt
with in a less punitive manner than those in which the writer
can be shown to have intended to deceive the reader. Other-
wise, a student who is momentarily forgetful or ignorant will
be treated as if he were malevolent.

On the other hand, intentional holding out of another's work
as one's own is the lowest form of theft, combining self-aggran-
dizement and wrongful taking. This offense should be met with
firm administrative sanctions including disenrollment.

O A "two track" approach to the problem is needed to fairly
determine which cases fall into each category.z For this
task, thp author recommends an investigator be trained in the
concepts of plagiarism, the methods of determining intent
through -ircumstantial evidence, and sound interviewing tech-
niques. The investigator would assemble the available evidence
to make a ,reliminary recommendation to the commandant of a
military -chool or the dean of a civilian university, as to
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whether the student's act was intentional or inadvertent, and
what sanctions tc pursue.-- 4  The investigator would rely on the
legal c-ffice for assistance in this determination.

But more important than having a trained investigator to
ferret out intent, is having an informed student body to.'.-"prevent p~agiarism in the first instance. This requires

the fa-ulty to first adopt a clear definition of plagiarism,
and then gve inslruction in it. To this end, the author
recommends a 'rule of fives" in appendix 3, based on James

ster's Writing Research Papers,"' but delineating simple
-rules for citing quotations and paraphrases. The "rule of

fives" will be easily taught by faculty and easily followed by
students. Moreover, if a student fails to adhere when the rule
is so simple, the circumstantial evidence is strengthened.

The result of clearly defining plagiarism, informing the
student body, and adopting a two track approach to distinguish
well-meant shortcoming from intentional deceit, should result in

-" fwer cases of plagiarism, and prompt, fair determinations of
cases that may arise. While no system can 8uarantee 100 percent

* accuracy, this proposal should assist school administrators in
bringing an end to plagiarism.

41

%NJ.0%

-K .



LEV LN

44



U001TNOTFS ---

4.1ntgonery Advert iser, Aug 27, 1987, section D at I,
"l A'.,tirn University quarterback Jeff Burger went before

.n A,-ademic Honesty Committee on Augu-t 6, 1987 to face charges
" pli,iarizij.g by not properly documenting direct quotations
Srtor segments of a [psychology] term paper intitled

- ,:'mt1vo Stress. ' Burger footnoted all four segments but
Ssed no qu-tation marks." Id. at col. 2. Burger defended by
laming he had not referred to the syllabus that contained the

-roper citation methods, while "hurriedly* writing the project
'he weekend before it was due. "I thought that the footnotes I
,ad in my paper were sufficient arid that was giving credit to

Se-emebod'y ese' work. Id. t D, col. .

A controversy arose at the hearing as to the nature of the
-,ff'ense. 0 ne side viewed the case as -inadvertent plagiarism'
-which they considereo a 'lesser form' of the offense that arises

* when ,i student ci'es a source, but improperly annotates the pas-
-_"1noe. According to this view, inadvertent plagiarism is not as
>" a as giving an incorrect cite or no cite at all. Id. at col
4 .

The opposing view on the faculty was that there is no dis-
Sinct2on between 'errors from ignorance and errors of dishon-
-: ty, because whether 'committed out of ignorance, laziness,
r] inattentior it is still work that is dishonestly pre-

sented.' Id.

Burger maintained he had no intent to be dishonest, and
apologized for his mistake. Id. at col 5. The committee recom-
mended expulsion, but Warren Brandt, the Vice President of Aca-
demic Afairs, overrode the recommendation and permitted Burger
to remain in school. The case sparked an inquiry into the hand-

n1ig of plagiarism at Auburn. Montgomery Advertiser, Jan. 27,
*oOS, section B, at 1, col. 2.

2. "enator Joseph R. Biden, Jr. (D-Del) an announced candi-
,", e f_)i Fresiernt, admitted on September 18, 1987, to plagiar-
.ing 'a law review article for a paper he wrote in his first
'.ar -f law school. N.Y. Times, Sept. 18, 1987, at 1, col. 1.

The incident occurred in 1965 while Biden was a student a Syra-
-uise [r, vorsity Law School. In a fifteen page legal research paper
Le "lifted without citation five pages from a published law
revi.ew. Wad-hington Post, Sept. 18, 1987, at 1, col. 1.

For tims the school initially failed him in the course, arid
hc perrmittei him to rotalke it, after Biden defended his action
,". gr".'jds of ignorance. In a letter to the dean and faculty,

b expl ii ,d he 1,,' not think it was 'possible to plagiarize'
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the legal memorandum because he was 'under the misguided under-
standirg that the sole purpose of the assignment was to demon-
strate all undertanding of the form of legal writing and provide

a critic with source materials to consider. Id. at All, col. 1.

Sen. Biden subsequently acknowledged borrowing without
attribution portions of various speeches by British Labour Party
Leader Neil Kinnock, Senator Robert Kennedy, and Vice President
hubert Humphrey. N.Y. Times, Sept. 18, 1987, at. 15, col. 5.

3. Ms. Glenna Cilento of Urbana, Illinois, a former ,,iiver-
- - sity secretary at the University of Illinois claimed to have

retyped a lightly doctored magazine article for [Rev. Jesse
Jackson] to hand in as a paper when he was a freshman" in 1960.
Montgomery Advertiser, Jan. 11, 1988, section A, at 4, col. 2.
She said Rev. Jackson 'gave her a Time magazine article with
onily minor word changes to be submitted as his own work.' Id.
at col . 3.

Jackson had no recollection of the incident, but noted
*there was no record of any disciplinary action" against him at

- the school. Id. at col. 4.0
4. As noted above, Senator Biden's and Jeff Burger's cases

were heard before faculty committees and both individuals were
found guilty. Allegations against Rev. Jackson have not been
heard by a faculty committee and must be treated as unsubstanti-
ated.

*i" 5. Senator Biden withdrew from the Presidential race within

a week of disclosure of the law school incident, saying "the
""-. shadow [of my] mistakes has begun to obscure the essence of my

candidacy.' Christian Science Monitor, Sept. 24, 1987, at 1,
col 4: cont'd at 32, col. 1.

The Auburn University incident created a "six-month-long
-..ntr)versy' over the handling of plagiarism cases and the
zK1[gedly favorable treatment accorded Jeff Burger because he

was an athlete. Montgomery Advertiser, Jan. 27, 1988, section
B, at 1. col. 1.

6. 5. Dr. Gary Swanson, Chairman of the Auburn University Ad
Hoc Committee on Academic Honesty "urged a discussion of the

, definition of palgiarism because the committee found a broad
sppectrum of opinions exists on campus regarding plagiarism." Id.
at col. 3. In particular, "the difference between negligent and
intentional plagiarism needs to be addressed." Id.

'' While there are numerous style manuals and citation
gtiidf s, there is very little to be found on the mechanics of
s abl ishiyig a program of academic honesty at a university. More
specifically, there is a dearth of information on the issue of
intetitnal versus inadvertent plagiarism. This article seeks

, to remegdy that situation.
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8. As Senator Biden's case illustrates, a person's career
prospe,-ts n-i; be severely limited by a charge of plagiarism.

-v, 9. To protect the privacy of the individual, he will be
referred to as Major Edward Franklin. The case was heard on
Apr. 15 and 16, 1987, at. Maxwell AFB, Alabama, and is anaylzed

nt V VI

10. This individual will be referred to as Lt Col Marc
Byron; the hearing occurred on Apr. 17 and 18, 1986, at Maxwell
AFB, Alabama, and is analyzed in section VI.

11 Telephone interview with Darnell, Ronald H., Lt Col,
USA, Registrar, Army Command and General Staff College, Fort
Leavenworth, Kansas, Nov. 10, 1987. This school is designed

A for Majors in the Army and handles three to four plagiarism
cases each 'ear on average, with miscitation constituting bout
half Ii. The school is addressed in more detail in section
iV.

12. Telephone interview with Hodgkins, William S., Capt,
USN, Dean of Academics, Naval Command and General Staff
Co!lege, Newport, Rhode Island, Nov. 23, 1987.

13. Memorandum for United States Corps of Cadets, West
fPoint, New York, Subject: Honor Violation #3, Sep. 25, 1987.
This cadet copied Cliff's Notes for an English term paper
without citing it. Id. West Point's plagiarism program is
discussed in section IV.

14. Plagiarism Talking Paper by Ingvoldstad, Jacqueline,
Cadet Honor Wing Secretary, United States Air Force Academy,
Colorado Springs , -'olorado, Jan. 4, 1988. The Air Force
Academy's plagiarism program is addressed in section IV.

15. Letter from Rawhouser, M. A., Lt, USN, Honor Officer,
U. S. Naval Academy, Annapolis, Maryland, to the author, Dec.

V 15, 1987. The Naval Academy's approach to plagiarism is
0 addressed in section IV.

I6 Telephone interview with Channave, Frank, Major, USAF,
"- Chief of Evaluation, ACSC Associate Program, Maxwell AFB, Ala-

0 bama, Jn 211 10o88.

17. U? Departm,.nt of the Air Force: Academic Integrity,
Air Univers-ty Regulation 53-6, Headquarters Air University,
Maxw,1 1 AF5, Alabama, Nov. 19, 1984.

0 "18 Air University Education Digest, published quarterly by
AJ/A(,C, Maxwell AFB, Alabama, Sep. 30, 1987, at 1. Air War
col lege nrolls over t00 nenior officers from the Air Force and

-. er s,-rices in resident and associate programs and has more

'I than 0 400 total seminar and correspondence students enrolled'
12 -mi nar groip" worlI d-wide. Ir
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19. Air Command and Staff College 'enrolls approximately
[550] officers from [the Air Force and] other services and coun-
tries" in residence and "conducts a 40-week associate program
involving nearly 850 students in 81 seminars at 65 locations
thrcught the world.' Id.

20. Squadron officer school enrolls approximately 4,000
company grade officers annually in five distinct 8-1/2 week
courses and 'provides correspondence courses for over 23,000
students annually. Id. at 3.

21. The "SAF Senior Noncommissioned Officer Academy
enrolls 250 top NCOs in each of five classes annually in resi-

dence [and] provides associate correspondence programs which
annually serve over 50,000 NCOs in grades SSgt through CMSgt."
Id

22. The Air Force Institute of Technology "conducts Profes-
sional Continuing Education courses for over 20,000 DoD person-
nel annually in three resident shcools: Engineering, Systems
and Logistics, and Civil Engineering, and through Civilian
Institution Programs.' Id. at 2. Additionally, "over 5,000
students [are] engaged in long-term degree and nondegree pro-
grams at some 350 colleges, industrial firms, and medical facil-
ities throughout the United States and abroad. Id.

23 The Extension Course Institute under Air University "is
one of the world's largest schools [with] an enrollment of
'75,511 during FY 87." Id. at 4.

"~- -24. A conservative estimate would be $10,000, including
- - approximately $500 for transcription and reproduction of a 300

page verbatim record. Interview with Nolen, Charles M., Court
Reporter, 3800 ABW/JA, Maxwell AFB, Alabama, Sep. 4, 1987.

25. The figure is reached by adding the salary of a lieute-
nant colonel with over 20 years service on flight pay ($55,740);
to the per student cost of instruction at the War College

($117,204 from Air University Education Digest, supra, note 18,
J[. at 38); to the same opportunity cost ($117,204); to the under-

utilized flight training (7/24ths of an estimated $1,000,000 =

* $291,000) for a total of $581,148.

26. AFIT's School of Engineering Graduate Program costs
$132,936 per master's degree student and the doctoral program
runs $266,944. Id. at 41.

27. Interview with Collette, Randolph, Maj, USAF, Chief of
Military Justice, AU/JA, at Maxwell AFB, Alabama, Nov. 9, 1987.
See algo, The Inspector General (TIG) Brief, "Cheating in

Nonresident PME," Issue No. 7, AU/XPOS, July-August 1986. For
plagiari-m in the Extension Course Program, another member
received Article 15, $2,000 fine, and retired in lieu of court-
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28. A. Lindey, Plagiarism and Originality (1952) at 63,

quotine Lord Byron.

29( . Id.

30. Id. at 64.

>.),31. Id.

32. Id. at 65.

33. Id.

34. Id.

35. Id. at 66, quoting W. H. Auden.

36. Id. at 67, quoting Pliny the Elder.

37 Id]. at 72.

38. Id. at 73

O 39. Id. at 76, quoting Robert Stephen Hawker. -So great
was [Milton's] indebtedness to the classics that it was said

that if he soared, it was because he plucked feathers from the

wings of Homer and Virgil. Id.

40. Id. at 73.

. 41. Id. at 75, citing Malone.

42 Id. at 93, quoting Edgar Allen Poe.

"- 43. Id. at 231-32, quoting Edgar Allen Poe.

44. Id. at 232.

45. Id.

46. Id.

6 47. The topic sentences of the first three observations are

paraphrased from Lindey, supra, note 28, at 94.

.48. d. .t 9 .

4 . 49. West's Law Dictionary (5th cd. , 1979) at 1035. The

* definition continues:

To be liable for plagiarism it is not necessary to
exactly duplicate another's literary work, it being
'.<uffieent if unfair use of such work is made by lift-

iji4 of substantial portion thereof, but even an exact
Scounterpart of another's work does not consitutute pla-
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, giarism if such counterpart was arrived at indepen-
dently. Id.

50. Lindey, supra, note 28, at 2.

51. 20 Am. Jur. Proof of Facts (1st ed. , 1968) at 730.

52. Id.

53. E. Kintner & J. Lahr, An Intellectual Property Law
Primer (2nd ed. , 1982) at 415, [hereinafter cited as Kintner &
Lahr]

54. Lindey, supra, note 28, at 2.

55. Copyright Act of 1976, 90 Stat. 2541-2602, 17 U.S.C.
section 101, et sec., which went into effect on Jan. 1, 1978
[hereinafter cited as the Act].

56. Kintner & Lahr, supra, note 53, at 339.

57. In common with the U.S. patent system, federal copy-
right law owes its existence to Article I, Section 8, Clause 8
of the Constitution. This clause permits congress to secure to
inventors for limited times the exclusive right to their discov-
eries, and to 'authors' the exclusive right to their 'writ-~i ngo Id.

58. 17 U.S.C.A. sections 13, 26 (since revised by Pub.L.

94-553, Title I, section 101, Oct. 19, 1976, 90 Stat. 2541).
See also, Kintner & Lahr, supra, note 53, at 340-42.

59. The Act, supra, note 55, at sections 506, 501-504.
Criminal offenses are treated in section 506 of the Act.

Any person who infringes wilfully [sic] and for

purposes of commercial advantage a copyright in
a sound recording or a motion picture, for the first
offense is liable to be fined not more than $25,000
or to be imprisoned for not more than one year or both.

For each subsequent offense, he is liable to a fine
of not more than $50,000 or imprisonment of not more than
two years or both. Cited in Intellectual Property Law

(Ill. Inst. for CLE, 1978), section 10.36.

Civil remedies are covered in sections 501 through 504.

* A court may grant temporary and final injunctions to
restrain infringement of a copyright (section 502). At

-any time while an action is pending, the court may
, rder fhe impounding of all copies or phonorecords
allegedly infringing the copyright owner's exclusive
rights As p,.rt of its final judgment, the court may
orier the destruction or other disposition of all
" t'" ,fri g ,opies or phonorecords (section 503).
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A copyright owner shall also be entitled to actual dam-
age and any additional profits of the infringer, or the
copyright owner may obtain statutory damages, which
w ,il be no less than $250 and no more than $10,000 for
each infringement. A single infringer of a single work
is liable for a single amount, no matter how many acts
of infringement are involved and regardless of whether
the act were separate, isolated or occurred in a
related series (section 504). Id., at section 10.37.

60. Kintner & Lahr, supra, note 53, at 415.

61. The Act, supra, note 55, at section 101.

62. Kintner & Lahr, supra, note 53, at 415. " The only
requirement for copyrighting a literary work is that the means
of expressing the ideas contained therein be a product of inde-
pendent, original, and intellectual labor." 20 Am. Jur. Proof
of Facts, at 731, citing Loomskill, Inc. v Slifka, 233 F. Supp.
845 (D.C.N Y. 1963) , aff'd 33 F.2d 952 (2nd Cir. 1964); Blei-
stein v.Donaldson Lit.hographing Co., 188 U.S. 239, 23 S.Ct 298
(1903)

63. Section 102 of the Copyright Act delineates other types
of works that are 'copyrightable" and includes 'literary works,"
musical works, "dramatic works,* 'pictorial graphic and sculp-
tural works.' If a creative piece falls within any of the
.isted categories, it is copyrightable. This is significant in
that it eases the plaintiff's burden of showing that his work
was either ccpyrighted or copyrightable.

64. 20 Am. Jur. Proof of Facts, supra, note 51, at 751-52,
citti~g Greene v. Fishop, 1 Cliff 186, (CA Mass. 1858) (F. Cas.

No. 5763).

65. 20 Am. Jut. Proof of Facts, supra, note 51, at 752.

,6. Kintner & Lahr, supra, note 53, at 415.

',.. at 416.

• ~68 Id.

f3(. 20 Am. Jur. Proof of Facts, supra, note 51, at 760,
1citing Toksvig v. Bruce Pub. Co. , 181 F.2d 664 (7th Cir. 1950).

7C0. O'Neill v. Dell Publishing Co., 630 F.2d 685, 686 (ist
* Cir. 1980) . The opinion quotes Scott v. WKJG, Inc. , 376 F.2d

467, 469 (7th Cir. 1967), cert. denied, 389 U.S. 832, 88 S.Ct.
101, 19 L.Ed.2d 91 (lQ67) 'It must b, remembered that copy-
right pr:tection does not extend to ideas, plots, dramatic situ-
ati.ions, and events. Rather it is limited to the arrangement of
w,,rds that auth.;r use:, to express his ideas.

"i K intner I oh r r. cupr, ,note 5'3, at 417.
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72 Id.

73. Cartin v. Boles, 155 Ga. App. 248, 270 S.E.2d 799
(Ga. App. 1980), citing 17 U.S.C.A. section 2. In Cartin v.
Boiep, a novice writer sued a professional author with whom she
had contracted to revise her unpublished manuscript. She alleged
the author had used material from her work in his book The
Limner. The court held against her, overruling her contention
that the lower court had failed to establish a legal standard for
plagiarism. Id.

74. 20 Am. Jur. Proof of Facts, supra, note 51, sections

3-32.

75. Id. at section 24. "The intention to plagiarize is not
essential to liablility for infringement of a work of narrative
fiction protected by either statutory or common-law copyright.
It follows that unconscious plagiarism is actionable . . . . Id.

at p. 752. Although unconscious plagiarism may be the basis for
a lawsuit, "courts usually . . . will take lack of intention into

consideration in [theirJ determination of the extent of liability
*- or the nature thereof." Id.

V 76. The Act, supra, note 55, section 506.

77. Cadets and midshipmen attend a four year undergraduate
course of instruction at the service academies, while officers with
eleven to fifteen years of commissioned service attend the Interme-
diate Service Schools for ten month terms (five months at AFSC).

78. US Department of the Army. The Honor Code and Honor
System, US Military Academy. USCC Pamphlet No. 632-1, West
Point, New York, June 1, 1987, at 1.

79. Id. at 10.

80. Id. at 10-11 (emphasis in original.)

81. Id. at 11.

6 82. US Department of the Army. Honor Committee Procedures,
US Military Academy. USCC Pamphlet 15-1, West Point, New York,
June 1, 1984, at 2-2 - 2-4.

83. Id. at 2-7.

, 84. Id. at 2-16.

85. Letter to the author from Sergeant First Class Rol-
lins, UTS Military Academy, Honor Committee Administrator, West
P< int, New York, Dec. 14, 1987.

Q 86. US Department of the Army: US Military Academy, Honor
Committee, Memorandum for the Corps of Cadets, West Point, New
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York, Sep. 25, 1987.

87. US Department of the Air Force: Honor Code Reference
Handbook of the Air Force Cadet Wing, Volume I, US Air Force

Academy, Colorado Springs, Colorado, July 17, 1987, at 1,

(hereinafter cited as USAFA Honor Code Handbook].

88. Id. at 8.

89. Id. at 9.

90. US Department of the Air Force: English III Plagiarism
Briefing, US Air Force Academy, Colorado Springs, Colorado,
undated, at attachment 2, p. 1.

91. Id. at p. 2.

92. Id.

93. Id.

94. Id. at 3-4.

* 95. USAFA Honor Code Handbook, supra, note 87, at 21.

96. Id. at 22.

97. Id. at 24.

98. Id. at 25.

99. Id. at 25-26.

100. Id. at 28.

101. Id.

102. Id.

103. Letter to the author from Ingvoldstad, Jacqueline, US

Air- Force Academy, Cadet Honor Wing Secretary, Colorado Springs,
Cnlorado, Jan. 6, 1988, with attachment dated Jan. 4, 1988.

104. US Department of the Navy. Honor Concept of the Bri-

gade of Midshipmen, USNAINST 1610.3C. Annapolis, Maryland,
Aug. 21, 1982, at 1-1.

105. Id. at 1-2.
S. -

106. Id. at 1-2 - 1-3.

107 Id. at 1-3 1-4.
a,

108. Id. at 4-1 4-2.
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'S. 109. Id. at 4-3 - 4-6.

110. Id. at 4-7.

ill. Id. at 4-13 - 4-16.

112. Id. at 4-13 - 4-15.

113. Id. at 4-16.

114. Letter to the author from Rawhauser, M. A. , LT, USN,
US Naval Academy Honor Officer, Annapolis, Maryland, (on the
USNA Honor Concept) Dec. 15, 1987.

115. US Department of the Army. Army Command and General
Staff Officer Course, College Catalogue, CGSC Cir. 351-1, Ft.
Leavenworth, Kansas, May 1987, at 18.

116. Id.

117. Id.

118. Telephone interview with Darnell, Ronald H., Lt Col,
USA, Registrar. Department of Academic Operations, Army Command
and General Staff Officer Course, Ft. Leavenworth, Kansas, Nov.
10, 1987 (hereinafter cited as Darnell interview].

119. Talking Paper by Air Command and Staff College (EDC),
"ISS and SSS Comparative Programs That Require Students to Write
Paper(s) Based on Analysis and Logical Support (Research),*
Dec. 10, 1987, [hereinafter cited as Research Talking Paper).

120. Darnell interview, supra, note 118.

121. Id.

122. Id.

123. Id.

124. Id.

125. Telephone interview with Hawkins, William, Capt, USN,
Dean of Academics, Naval Command and General Staff College, New-
port, Rhode Island, Nov. 30, 1987 [hereinafter cited as Haw-

kins interview].

126. Research Talking Paper, supra, note 119.

127. Hawkins interview, supra, note 125.

128. Id.

129. Letter to the author from Weittenhiller, Larry, J.,
CDR, USN, Direcbor of Communicative Arts, National Defense Uni-
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versity, Armed Forces Staff College, Norfolk, Virginia, Nov.

0, 1987

130. US Department of Defense. National Defense Univer-

sity. Operations Manual. Armed Forces Staff College Regulation

100.1 Norfolk, Virginia, undated, at p. 3-8-9.

13. Research Talking Paper, supra, note 119.

132. US Department of Defense. National Defense Univer-

sity. AFSC Term Paper, Volume 1, Student Guidance, Number 6S40,

Norfolk, Virginia, August 1987, at 18.

133. Id.

134. Id.

135. Id. at 19.

136, Id.

137. Telephone interview with Weittenhiller, Larry J. , CDR,
IJSN, Director of Communicative Arts, Armed Forces Staff College,

Norfolk, Virginia, Nov. 30, 1987.

139. US Department of the Air Force. Academic Integrity,

Air University Regulation 53-6, Nov. 19, 1984, at paragraph 1
d (1), [h,reinafter cited as AUR 53-6].

140. Id.

141. W. Ebbitt & D. Ebbitt, The Writer's Guide and Index to

English (6th ed. 1978) . 'A quoted passage that's more than
four lines long when you type it out should be set off from the

rest of the manuscript. Unless your instructor wants you to

double-space, type it single-spaced." Id. at 350. See also,
The Dickinson School of Law Brief Guide to Citation Forms,

Dickinson School of Law, Carlisle, Pennsylvania, 1980. 'Quota-

*- tions of 50 words (generally 5 typed lines) or more are single

spaced and indented evenly with the paragraph indentation. Quo-
tation marks are not used." Id. at 5, citing the Texas Law
Review Manual on Style (3rd ed. undated) at 41.

142. AUR 53-6, supra, note 139, para 1 d (1).

14, US Department of the Air Force. USAF Formal Schools.

Air Force Regulation 50-5. Washington, DC: Government Printing

" Offi ce, Dec 1, 1986, para 1-44 b (2) [hereinafter cited as

AFR 50-5].

144. Id. at para 1-44 b (3).

* 145. Id. at para 1-44 b (4).
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146. Id. at para 1-44 c (2).

147. Id. at para 1-45 c.

-'p 148. Id. at para 1-45 d (2) (b).

149. US Department of the Air Force. Air Command and Staff

,ZJ College Review Boards. ACSC Regulation 53-10. Maxwell Air
Force Base, Alabama, Oct. 28, 1986, para 4 a (3) [hereinafter
cited as ACSCR 53-10).

S'"- 150. AFR 50-5, supra, note 143, para 1-45 d (3).

151. US Department of the Air Force. Headquarters Air
University Supplement 1 to AFR 50-5, USAF Formal Schools. Max-
well Air Force Base, Alabama, Feb. 22, 1985, para 1-43 a (3)
(a) [hereinafter cited as AU Sup 1].

N 152. Id. at para 1-43 a (3) (b) B.

153. ACSCR 53-10, supra, note 149, para 4.

154. AUR 53-6, supra, note 139, para 2 a.

155. Transcript of Faculty Board Hearing conducted pursuant
to AFR 50-5, Maxwell Ai- Force Base, Alabama, Apr. 17 and 18,
1986, at 21 [hereinafter cited as Byron].

15 G . iJ. ar, 21-22.

157. Id. at 24, 95.

-. 158. Id. at 98.

159. Id.

160. Id. at 99.

161. I d.

162. Id. at 111-114.

- . 163. Id. at 114-116.

164. Id. at 124.

." 165. Interview with Collette, Randolph, Maj, USAF, Chief of
Military Justice, HQ AU/JA, at Maxwell Air Force Base, Alabama,
Nov. 9, 19R7.

166. In administrative hearings conducted under Air Force
Regulation 111-9, Boards of Officers, dated 19 July 1985, 'the

. : stmdrd of proof must be by a preponderance of the evi-
dence" (para 3 b). This standard compares to the beyond a
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reasonable doubt standard in criminal trials, but it is less
rigorous. It can be understood as requiring the decision maker
to believe a fact is more likely so than not so; to feel the
scales tilt towtrds the fact; or to have a 51 percent certainty
about the fact.

167 Transcript of Faculty Board Hearing conducted pursuant
to AFR 50-5, at Maxwell Air Force Base, Alabama, on Apr. 15 and
16, 1987, at Government Exhibit 15 [hereinafter cited as

* - Franklin].

168. Id. at 26.

169. Id. at Government Exhibit 16, Faculty Evaluation Form,
,', AU Form 613, Mar. 4, 1987.

170. Id.

171 Id. at 63.

172. Id. at 100.

173. Id. at 25, 44-46.

1- 174. Id. at 75.

175. Id. at 76.

176. Id. at 73.

177. Id. at 51-52.

178. Id. at 116. Testimony of Director of Research refer-
ring to the Research Handbook, ACSC/EDCC, Maxwell Air Force Base,
Alabama, 1987, at 68.

179. Id. at 116.

180. Id. at 120.

181. Id. at 126.

* 182. Letter from Thomas Springob, Col, USAF, HQ Air Univer-
sity Staff Judge Advocate to Frank Willis, Brig Gen, USAF, Com-
mandant of ACSC, Aug. 12, 1986 (discussing elements of pla-
giarism)

Proving the second element of the offense, which
Sincludes 'intent, is more difficult. Intent, being a

state of mind, is rarely susceptible of direct proof,
but must ordinarily be inferred from the facts. It

- pre.supposes knowledge. Since it is the state of mind
existing at the time a person commits an offense,

v intent may generally be evidenced by an act, circum-
stances and inferences deducible therefrom. Factors
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such as length of quote, absence of footnotes, absence
of quotation marks, sophistication of the quote,
liniquenesss of an idea among others, can be consid-
ered. Id.

183 Franklin, supra, note 167, at 115.

184. E.g. , the Writer's Guide and Index to English, supra,
note 141, defines a paraphrase as "restating an idea in your own
words." Id. at 350. The Chicago Manual of Style (13th ed.,
1982) does not even bother to define paraphrasing in its treat-
ment of permissable quotation methods. It simply states:
"Whether authors paraphrase or quote from sources directly, they
fhould give credit to words and ideas taken from others.' Id.
3- 282.

185. Franklin, supra, note 167, at 112.

186. Transcript of Faculty Board Hearing conducted pursuant
t, AFR 50-5, at Maxwell Air Force Base, Alabama, Apr. 22 and
23, 1987, at Government Exhibit 15, Project Evaluation, AU Form
613, p. 2 [hereinafter cited as Hawthorne].

187. Id. at Government Exhibit 17, Investigating Offi-
cer's Report, p. 2.

188. Id. at Government Exhibit 15, Project Evaluation, AU
Form 613, p. 4.

189. Id. at Government Exhibit 17, Investigating Offi-
cer's Report, p 4.

190. Hawthorne, supra, note 186, at 25-26.

I.l Id. =t 109.

192 Id. at 67.

193. Id. at 98.

194. Id. at 38.

195. Id. at 72-73.

195 Id. at 75.

197. Id. at 94.

19R. Id. at 83.

,- .199 ! . at 95.

2G'?,O I,. at 120 (emphasis added.)

2< Id
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202. Id. at 38.

203. Id. at 72.

204. Id. at 76.

205. Transcript of Faculty Board Hearing conducted pursuant
to AFR 50-5, at Maxwell Air Force Base, Alabama, May 14, 1987, at
92 [hereinafter cited as Durning].

20b. Id.

207. Id. at 79-80.

209. Id. at 84.

209. Id. at 97.

210. Id. at 81.

2 11. Id. at 82-83.

• 212. Id. at 60-61.

213. Id. at 102.

214. Id.

215. Transcript of Faculty Board Hearing conducted pursuant
to AFR 50-5, at Maxwell Air Force Base, Alabama, July 2, 1987, at
5l.

216;. Faculty members were interviewed at Air Command and
Staff College, Maxwell A:r Force Base, Alabama on the dates
indicaled: Colonel Robert G. Bradshaw, Vice Commandant (Nov.
2, 1987); Colonel Albert L. Abernathy, Director of Opera-
tions (Oct. 19, 1987); Colonel Cecil C. Robins, Dean of Cur-

* .. riculum (Oct. 29, 1987); Lt Colonel H. A. Staley, Chief, Staff
- Communication and Research Division (numerous interviews between

Sep. 30, 1987 and Feb. 8, 1988); Major Thomas D. Miller,
.' Senior Faculty Instructor (and Invest.iating Officer) (Nov. 3,

0 1987); and Major William E. Sheppard, Chief, Resident Program
Evaluation (Nov. 3, 1987)

217. The ideas that follow in the text grew out of the many
interviews and discussions listed in note 216, but are not
attributed to particular faculty or staff members. Some indi-

6 ." cated a preference not to be quoted, others simply wanted the

'inaiysis of the cases to remain free of 'external influence,
-:,. wanted to let the chips fall where they would. In every
-.nst.ince the 'interviewees" were forthright and helpful. The

% author desires to clearly state he has no intent to take credit
% % f3r ideas not his own.

5'7
i".4

VX N

Z ,S~et2xl e



218. See e.g. , Asia Bows to US Pressure for Crackdown on
Copyright Pirates, Christian Science Monitor, Dec. 17, 1987,
at 1, col. 1 and at 5, col. 1, indicating prosecutions are on
the rise in foreign nations as a result of 'pressure from the
United States to honor and enforce American copyrights.' Id.

219. AUR 53-6, supra, note 139, para 1 d (1).

220. J. Lester, Writing Research Papers (3rd ed. , 1980) at
49. This area is more fully developed in appendix 3.

221. See sections II and III, supra.

-222. See section IV, supra.

22.SescinVspa

223. See section VII, supra.

-225. Le.,ter, supra, note 220.
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. 15d(3)(b)

-b) Article 80-attempts

e. M,Lrimwn punishment.

, I )Striking or assaulting warrant officer. Dishonorable discharge, forfeiture of all pay and allowances,
and confinement for 5 years.

2) Striking or assaulting superior noncommissioned or petty officer. Dishonorable discharge, forfeiture

of all pay and allowances, and confinement for 3 years.

of" 12/ Strikine or assaulting other noncommissioned or petty officer. Dishonorable discharge. forfeiture

of all pay and allowances, and confinement tor I ,ear.

(4) Willfully disobeying the lawful order of a warnant officer. Dishonorable discharge. forfeiture of
all pa and allowances, and confinement for 2 years.

(5) Willfully disobeving the lawful order of a noncommissioned or petty officer. Bad-
conduct discharge. forfeiture of all pay and allowances, and confinement for I year.

(6) Contempt or disrespect to warrant officer. Bad-conduct discharge, forfeiture of all pay and allow-
ances, and confinement for 9 months.

(7) Contempt or disrespect to superior noncommissioned or petty officer. Bad-conduct discharge.
forfeiture of all pay and allowances, and confinement for 6 months.

* (8) Contempt or disrespect to other noncommissioned or petty officer. Forfeiture of two-thirds pay per
month for 3 months, and confinement for 3 months.

f. Sample specifications.

-' I ) Strikin or assaulting warrant, noncommissioned, or petty ofticer.

In that (personal jurisdiction data), did, (aton board-location) (subjcct-matter juris-
diction data, it required), on or about - 19 , (strike) (assault) - a -_

officer, then known to the said -to be a (superior) officer who was then in the
execution of his/her office. by hiimL/her (in) (on) (the ) with (a)
,his, her)

(2) Willful disobedience of warrant, noncommissioned, or petty officer.

In that - (personal jurisdiction data), having received a lawful order from
--a _____ officer, then known by the said _to be a officer, to

an order which it was his'her duty to obey. did (at/on board-location), on or about - 19
,lllfully disobev the same.

3 i Contempt or disrespect toward warrant, noncommissioned, or petty officer.

* In that (personal jurisdiction data) (at'on board-location), on or about
19 [did treat with contempt] [was disrespectful in (language) (deportment) toward]
a officer, then known by the said to be a (superior) officer,
who was then in the execution of his/her office, by (saying to him/her. _' __ " or words to that

,f-(spitt g at s her uet)(

. 16. Article 92-Failure to obey order or regulation
OV.. a

*An% person ,ubect to this chapter who

SI i it, " or tails to oheN any labul ceneral order or reuuation:

O ?i h;\ inc kri Icl.,:e of ans othcr lawful order issued by a neneber of the arned forces. , hich it is
hi kluts 1,, ,bc. fail,, t) obey the ,idcr: or

'i i ) dcrelict in the pcrtihrniancc of his duties:
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16c(2)(a)

shall be punished as a court-martial may direct.'

b. Elementv

I1 Violation of or tailure to obey 0 lanitid general order or regulation.

(a) That there %as in effect a certain lawful general order or regulation:

(b) That th , had a t'.v

(c) That the accused violated or failed to obey the order or regulation.

(2) Failure to obey other latfud order.

(a) That a member of the armed forces issued a certain lawful order;

)b That the accused had knowledge of the order:

Ic) That the accused had a duty to obey the order; and

(d) That the accused failed to obey the order.

(3) Dereliction in me performance of duties.

-a [hat the accused had certain duties;

*b) That the accused knew or reasonably should have known of the duties: and

-c) That the accused was (willfully) (through neglect or culpable inefficiency) derelict in the
performance of those duties.

c. Etrplanation.

I ) Violation of or failure to obey a lajtid general order or regulation.

* * (a) Authority to issue general orders and regulations. General orders or regulations are those

orders or regulations generally applicable to an armed force which are properly published by the President or the
Secretary of Defense, of Transportaiton. or of a military department. and those orders or regulations generally
applicable to the comnand of the officer issuing them throughout the command or a particular subdivision thereof

which are issued hy:

(i) an officer having general court-martial jurisdiction:

(ii) a general or flag officer in command; or

(iii a commander superior to (i) or (ii).

Ib) Effect of change of command on validity of order. A general order or regulation issued by a

commander with authority under Article 92( 1 ) retains its character as a general order or regulation when another
officer takes command, until it expires by its own terms or is rescinded by separate action, even if it is issued by

an officer who is a general or flag officer in command and command is assumed by another officer who is not a
general or flag officer.

(c) Lainfuness. A general order or regulation is lawful unless it is contrary to the Constitution. the
.. , laws of the United States, or lawful superior orders or for some other reason is beyond the authority of the official

issuing it See the discussion of lawfulness in paragraph 14c(2)(ai.

(d) Knowl'di:'e. Kno, lcd,_e of a general order or regulation need not be alleged or proved, as

knowledge is not an element of this offense alid a lack of know lede does not constitute a defense.
S..

.e) Enforceability. Not all provisions in general orders or regulations can be enforced under
Article 4211 , Regulatioti, which only supply general guidelines or advice for conducting military functions may

* not he crnforceable under Article 921 1

121 Violation of or !ailure to ohe ozher laitul order

(a) Scope. Article 92(2) includes all other lawful orders which may be issued by a member of the

IV-27
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- 16c(2)(b)

armned forces, violations of which are not chargeable Under Article 90, 9 1, or 92( 1). It includes the violation of
\ntten regulations which are not general regulations. See also subparagraph (1)(e) above as applicable.

(b) Knowledge. In oider to be guilty of this offense. ,p, pon must l,ve had actual knowledge of
the order or regulation. Knowledge of the order may be proved by circumstantial evidence.

(c) Dury to obey order.

(i) Front a superior. A member of one armed force who is senior in rank to a member of
another armed force is the superior of that member with authority to issue orders which that member has a duty to
obev under the same circumstances as a commissioned officer of one armed force is the superior commissioned
oticer of a member of another arned force for the purposes of Articles 89 and 90. See paragraph 13c(I).

(ii) From one not a superior. Failure to obey the lawful order of one not a superior is an
otlense under Article 92(2), provided the accused had a duty to obey the order, such as one issued by a sentinel or
a membcr of the armed forces police. See paragraph 15b(2) if the order was issued by a warrant, noncommissioned,
or petty officer in the execution of office.

(3) Dereliction in the performance of duties.

.a) Dur-. A duty may be imposed by treaty, statute, regulation, lawful order, standard operating
procedure, or custom of the service.

*"(b) Knowledge. Actual knowledge of duties may be proved by circumstantial evidence. Actual
knowledge need not be shown if the individual reasonably should have known of the duties. This may be

* demonstrated by regulations, training or operating manuals, customs of the service, academic literature or
testimonv, testimony of persons who have held similar or superior positions, or similar evidence.

(c) Derelict. A person is derelict in the performance of duties when that person willfully or
%. negligently fails to perform that person's duties or when that person performs them in a culpably inefficient

manner. "Willfully" means intentionally. It refers to the doing of an act knowingly and purposely, specifically
intending the natural and probable consequences of the act. "Negligently" means an act or omission of a person
who is under a dut\ to use due care which exhibits a lack of that degree of care which a reasonably prudent person
would have exercised under the same or similar circumstances. "Culpable inefficiency" is inefficiency for which
there is no reasonable or just excuse.

N'

(d) Ineptitude. A person is not derelict in the performance of duties if the failure to perform those
duties is caused by ineptitude rather than by willfulness, negligence, or culpable inefficiency, and may not be
charged under this article, or otherwise punished. For example, a recruit who has tried earnestly during rifle
training and throughout record firing is not derelict in the performance of duties if the recruit fails to qualify with
the weapon.

d. Lesser inc'uded offense. Article M--attempts

N .e. aumionum punishment.

(I) Violation or failure to obey laivful general order or regulation. Dishonorable discharge, forfeiture
' of all pay and allowances, and confinement for 2 years.

(2) Violation or failure to obey other lavvjul order. Bad-conduct discharge, forfeiture of all pay and
allowances, and confinement for 6 months.

[Note: For (I) and (2), above, the punishment set forth does not apply in the following cases: if in the
:lbence of the order or regulation which was violated or not obeyed the accused would on the same facts be

S ,uhjlett to conviction for another specific offense for which a lesser punishment is prescribed: or if the violation or
tailure to obev is a breach of restraint imposed as a result of an order. In these instance., the maximum

w-...ilipu~hrient i, that spccifically prescribed elsewhere for that particular offense. ]

.- /, ,/r1h( tion in the pcrformance of duties.

(A ) Through neglect or culpable inefficienc . Forfeiture of tw o-thirds pay per month for
WI 3 months and ,onfincnient for 3 months.

A I-
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9, 2.t ) l-I V(Al 1. iJ, ill A\N(, i B .n di all A( Nnot10 federal etitplos cc) requlCsled ho a res-poiiden

hoirrd a,,va lc-adcIi c liu wcl). Tim' (Li) A tittiek reqltICl1 therefor I, rececketl.

III iLvle c MIi Itilil>WC, oi .illfeor db) The ccitness, ill (lie oilititi of liec

atealit ll t\1 'dliu Indlt prok-dltiral IvllcfiN lga i~cisor, ean preseCnt tClec 3111 11114 IlJaltrlI

c%0ih the lolloccinit ec eption: lie or life N okti hout C% deuic.

:i orns\ 10 ditrni~s a allegation iel
t ta ye- (5) A rexspotiderit' rtin, is recardti Counl c

22 tl~l -IN . .l~~ix ,:NNit 3. Fxidentiari Rules:

* ;lU.1i, .I t I 'd ot I lii e hr ireI a lea il i(d Jmateril! to I ileic() ItllLllt\ arc ad-

1-' Iti iJ1111: r11% " I. I m i l acc !,\ 1111 N'I le. In tis corl ei l fi le lollomc i l p! it'

* KII < i:Ut i :i I.I 111ihl irn!I IA tecpondent cannot h N~npcl' lo

2. X~s W; N1ll % i he e it !w l i t tN~llf\ Lilillil liJil)l or lit-vie) ll Jila n t li'Je
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tession inadmissible. the legal adsisor must give due consideration to
(3) E\sidence obtained as a result Of any the fact that adininistratis.e proceedings are not

rca-h and r,,ure conducted by an indis dual or bound by the formal rulC of ,. idencc prscrihced
ildi . ual '. i lia Or militar.,, acting in an of- for tiai, b% cotit- ariial, tile cqtuirctnct o: a
tical capacit,, is admissible providcd the search full and fair hearing: the requirement for an ini-
..as directed b an indiidual ., ho in the normal partial determination by (fhe board: and the re-
course of e,.ents may authorize searches and quirernent that there is adequate safeguard for
seizures: or %%as authorized by regulation; or was truth.
conducted in connection thh an arrest, detention, b. The standard of proof to be used in arris ing

" oi apprehersion. at determinations in administrative proceedings
41 Hearsa. evidence is admissible provided conducted under this regulation must be by a pre-

the legal ad, isor determines that there is adequate ponderance of tile e idence. Findiigs, and reconi-
atciuard for truth. Hos e,,er, upon request, a re- rinendation, (if required) of the board tnust be cot-

spondent i, afforded an opportunity at the hearicurre h: 1- a majorit, oF thine\ot11to meiMbers of
to conront an indi, idual whose testimony was ad- the board and supported by a preponderance of
nitted as hearsay. Exceptions are instances where, the es idence.
because ,f lack oF subpoena power, the indiidual c. Board,, nay not enter findin,, comraiv to
cainno be compelled to attend; and instances triatters pres.ously adjudicated in courts-martial
,, here, because of inordinate distance or demands and ci, ilian conit cons ictions. This does not prc-
of the ,er\ ice, it is unreasonable for him or her to elude tihe respondent from presenting matters in
attend. li these cases a respondent then is at- mitigation, extenuation, and cxplanaton. \With-
forded an opportunity to obtain a deposition from out limiting the repondent's right to a full and
the indisidual for submission to the board. If a fair hearing, the legal ads isor may impose reason-

* deposition cannot reasonably be obtained, a re- able restrictions on evidence introduced by the re-
sporiderit is afforded an opportunity to obtain a spondert that conflicts vith presiously adjudi-
,s.orn statement from (or propound interroga- cated matters.
tories to) the iridi, idual for submission to the d. A respondent has the right to be present at
board. A respondent's failure to exercise the fore- the board proceedings (except during the board's
going opportunitie.s or his or her inability to do so closed deliberations) and to present es idence in his
doe, not affect the admissibility of hearsay evi- or her ovtn behalf svith the follow.ing qualifica-
dence. If tile deposition or sworn statement has irons:
not been produced, despite the good faith efforts (I) A board na, be cot\vened to hear matters
of the respondent, the legal advisor advises tie against a respondent vho is in a deserter status. A
board thlar such a good Faith effort has been military lawyver must be appointed to protect the
undertaken and states the reasons that tic dcpo- iespondent's interests and present es idene in the
sit ron or s,,orn statement cannot be produced. indic idual's behalf.

(5) Rules 501 througih 512 of the Military (2) A board may be cotiened to hear matters
Rules Of Es idence regarding pri, ileged communi- against a respondent w0ho is in cilian confine-
cattorts appl. ment. If a respondent does not exercise the right to

(61 Result,, of polygraph tests are not adniis- select a military lass er, the consening authority
sible except v. ith (Ie consent of both the respond- appoints a military lavyer to represent him or her
ctir and ihe recorder and tte approal of the legal and present ev.idenice in his or her behalf.
ads tsor e. There must be a record of th - ,roceedings, a

() Eachs tnes appearing before a board copy of s, hich will be provided to he respondent.
ill .he ssorn or hI,, or her affirmaiion taken. One The record must include at least a summarized

Mo11 rt flboss rue2 f'orms must be used: transcript of tile proceedings, as well as the s i -
You ,,s ear that tire cs idence you shall gise in the dence admitted and tlie findirigs and recotrnienda-

maiter nos% in hearing shall be the truth, the shole tions. The board report is authenticated by the
0 il taid 1i0 tii tire tth. So help you (od. legal ads isor. If after the heariii the leal ads isor

is 1ro t easOnahls, asiila le. t le leporl is atlthenli-
cared h\ (lie IrTesidtit :iind i ecoider. and~ [lie

ut ittirrii Irai rlte c\dcnce sow shall Lis_ in rc'ason for ihC ,Ubsilitltlioll stared.
, ,, ..r llall be ire truth, tire f. Before final action is taken, the staff judge

11 i- 1.1dt[ir Iinrl it,I11t .tlie II tir adsocate for the coiitander takinr final action
O s I, :u,',,,Iv is te all titcr Cs dc t arllllali r r -., rt it.sss the record and ptos ides tIre ci nimander in

:-'A
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.co-mns r "esonsible for funding of 1-44. Specific Responsibilities for USAF Schools:
0Derseo ,d r fr t iig o

tr ns:oorto ard Per die,, f persoinel attendig traing courses a HQ USAF:
..:s cc u S (1) Directs. assists, and monitors USAF formal schools.

TOY Incfdent To or En Route PCS (2) Authorizes the establishment of schools and prescribes or
7'n 1, ume I The frtingdfrTDYenroule- aoproves scinol missions and curricula.

P.? s t:e resoonsib,;'ity fAT or AFSC iHSD) as approonate. only when (3) Approves prerequisites ano proceduin for selectu of
AK impses the tr r equ~rement in the PCS assignment students to USAF schools.
r'ns or i* the _sa-,ng command receives 3 training quota from (4) Approves procedures for processing individuals whose student
c, AFSi" and so norites the losing command's CBPO MAJCOMs status has been terminated.
- und for TOY ,,inein tney impose 3 TOY-en route-PCS category I b. MAJCDMs:

' 7." recuremen '': an a pr.3 P riate quota, or a category 2 (1) Develop training and education programs and operate schools
unrder their jurisdiction.

.tacing re.crnent - Courses conducted by ATC to (2) Appoint a commandant for each school within the command
cu; t-2 USA:F tranng program and by AFSC for the medical (Authority to appoint a commandant may be delegated to a subordinate

e~ju3thorogran Catregor, 2 training requirement - Courses commander having jurisdiction over the school.)
.C1r,,uc!ed utsae the scope of toe Air Force training program such as (3) Appoint a faculty board for each school in the command and
c)-ad operated scios and OSI trainmg schools, determine board procedures within the scope of applicable Air Force

', Tra. soce3ric trovei costs associated with oirected TOY to regulations. Authority to appoint a board and determine its procedures
C,:LIS incident tc "IS are consdered a PCS expense. In PCS to COfUS may be delegated to a commissioned officer at any level of command. In
, m f S to CS est or west. or vice versa, funding to port of entry in ATC undergraduate flying wings with a dua! o, multiple deputy

-:e CONtS for the directed TDY is a oropei charge to the funds structure, the deputy commander for operationsinavigator training or
". .. arrie mo toe PCS mVem, entr the training group commander may be designated as the appointive

i.( I,,ner TOY is incidenit to PCS but the travel is performed under authority for faculty boards.
,rate orders and the oerson returns to his or her current duty station (4) Ensure that each faculty board proceeding which recommends

- PCS -rer is r norre cit the order directing such TY must. disenroliment of a student is reviewed for completeness.

a) State that the TOY is incident to PCS standardization, clarity and, unless otherwise provided in this
O (b) dentify the gaining MAJCOM. and regulation, for legal sufficiency, and ensure that fiidings and

.(c Reerence the personnel PIS assignment instruction which recommendations are substantiated. Authority to ensure these criteria
---.ninhed fr-c requ~remenr are met may be delegated except that the review must be accomplished

,und ci:atiors for use cn travel orders are in table 1-3 when at least one command level above the commandant of the school.
t-.e go:ring command i,,, c the training requirement. When the (a) If authority to appoint the faculty board is retained by the
C-a, ,e I training requirement is imosed by AFMPC reassignment major commander, the major commander will review the board
.- rucon, refer to the appororiate chapter of the command proceedings.
c::r L,t ig 1te trani,n (ATr,-, e ..r 3. AU-chapDter 4. AFSC(.HSD)- (b) It authority to appoint the faculty board is delegated.

Dc;oe r reviewing action must be accomplished by a commissioned officer at

TOY Funding of Unqualified Students: least one command level above that of the school commandant.
.i When students are returned to their parent command as a (c) In ATC undergraduate flying training wings with a dual or

re-,t of berg unquaifled to enter a USAF training program course (c multiple deputy structure, the wing or vice wing commander may be
- .- a l ave) all TDYex;ensCSti and from the school concerned will be designated as the reviewing authority of board proceedings.

D ::,r y the parent command The organization setectng and
"-,yhparn c d T(5) Approve or disapprove each faculty board's findings and

-L: - or l' stuor enth concerned will ensure the orders are recommendations lexcept see (c) below). This authority may be
.2 a o ncnv the carent unit fund citation. A copy of (h s

St , e rent HO t CfnC citatn aoy or Hs delegated except that it must be at least one command level above the
, -endn ust be stnt to HQ ATC'ACFAG within 30 days. For HSD commandant of the school.

'es. s '-l '' of a-endents to 570 ABC;ACFPT. (a) When the faculty board appointive authority is below the
','- l admin[orra ors will ensure all pssible actor-s are command level which approves board proceedings, the appointive

e,-cc to retfy ay lisrre.ac c zs frhnt may disqualfy a student from
g ir i - -- oncerned and the s:udent's authority recommends approval or disapproval and forwards the

proceedings to the approving authority.e <~nm 'gan~za~cn oh ere aircn anu(alte b) In ATC undergraduate flying training wings wit.) a dual or
rn : r, t .' r e .r or'rlent dut', stlot;on, multiple deputy structure, the wing o vice wing commander may be

designated as the approving authority o' board proceedings.
1-42. Transportation of Airman Dependents and Household Goods (cl In no case will a member of a faculty board approve or
table t-41 disapprove faculty board proceedings.

(6) Determine whether or not to use faculty board proceedings if

O Section G--Responsibdlties for USAF Schools and Faculty Roards student status is terminated for disciplinary reasons.
(7) Contact school commandants and arrange for withdrawal of

temporary duty (TDY) students when the parent units of the students
S.53 Purpose and Dperatiimn of USAF Schools. 'OAF scroni-scduct have been alerled for oversea movement or in other circumstances as
..:' ,' r , c a. .. . cq T' ' c ; .e nocO red by 3pecifred in this regulation.

• re", '., '. , 'a rn nrmar: , iT, crAir c Commandant of School:
' 'P'  I 1' --. :1 :r, iJ' ;.. '' , rre o r vc icy (1) soerri, es Ihe school and is re-non i1b!e for all matters of

... ... . .n': tructio aid school inini-stratioq If th nr rr,-nander of the unit

-- Al -7

0'I, . ..
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s~4W ) e .7-~ a c r7- I,' -ats e mo 'i~f~ it , , rre'

4rn: 7,r D'*t ''gi :r %eC f' o

>,, ie jr 2 ra - i 311- '44,,; 3j ;diector .. ut's>c--an-3-J

-'- '' -r s'- oec: of m),, '- O-'ns m, ncr n- equjrernvrrt anUS! Ira-C aduance 3;3proal or Hi] USAF OPP'
c'c e~s3-1 zo~stitd o ce s s , trn 14 1tlhn a:vlhil tud~ltis cirbidered for disemrornerl' a

sat OO2Oi:coo re member of the bo3rd rnr st be a cisiihan
Terr-lcates thy stuident status c' an !no- .duiat when 'acuity e. Board Proceedings. The decision to convene a faci.;;y b002nd

ceedr' rycec-~ -lendir nyisenraMent are a.-proved. usually raises the questrun of vdhether further retention of !he st,,uei f
.5 'aota'a reurs ienollen an srroasicacieveents in the Air Force or on active. duty is in the best interests of the Air Force

C4i 3jtsn oe;s Therefore, the appointing authority should consider all of the evidenlce
V7 Pre .a'es 3and siom':s prog'ess rp. -ts arid cther data in the case flile and iyterm'ne if separation may be indicated.

e -dc, HO UAQOcasionaliy the circumstances of a case voill require the faculty board
1 ISuc,,S a CA..ct r :r n t do ilia, or other meme~nto to be convened Lurder AFR 13 1Board c Otticers Use the folilcwirg
y'adit e 'n c ng eacn nt *errraronai studipt. ?uide to caterrmne it AFR 1 -3 1 procedures should be csed

Cmmander. Air Training Command; Commander, Air University; il) Faculty boards will be conducted in accordance Aitn AFR 1-
Training Center Commanders (AlC); Commandant, AFIT (AU): and 31 when
Commander. Human Systems Division (HSD): ra) The board was convened as a resulf or student miscodt

itt Coimmunicate directi, with the mulor commander who and tre inquHis 5Into toe2 nature ot the micodutncludrng V, th-er
re, -es's *',, Indrawal or re-irv at TDY students, or withldrawal of TOY there is misconduct) rather tnan the affect of toe misconduct or,
st-dentrs .~erthe parent uni ts of toe students nave been aleriLed for academic proficiency.
cee-va- 7duenlent, Nb The student is an officer anid tre inquiry, wilt determine if

2, Dete-none wherne- reent'o, of students in to1e same class from the dleficiencv resulted from factors within the student s control
,tdriwn is larranted Aliocation of student Qotaz tar reentry to) The appointing authcr;t, 'zoms the procedures varranted

c. secjent classes c' a course must be approved by HO USAF'-DPPE, and imposes the requirement.
12) Other than boards listed above. all faculty boards convered

1-45 Faculty Board (Other Than Flying Training)-Requirement. under this regulation are specifically enempt from the requirements of
Function. Memrbership, and Proceedings: AFR 11-31

a Requirement for Facuilty Board. The requirement for a faculty (a) AFR 11-31 board oroceedings are not required when the
- io' -Viyngtanng: oonal attedsrto ffcl inquiry is limited to reviewng academic deficiencies or substandard

r .. mm-~'r osia,,,t. or ,*t"e' appointing authority. Faculty performance affecting academic a chievemnent.
nra'0s a'e rot ccn-.ened wNhen the evy:ew orocess for administrative(IAR1-3 borpoceigarntrqied hnte

i v ~" 4 s coosidered adepouaze :oc devel!op facts concerning the student is an officer within the category descrioed in AFR 36-12
J Q for I vcwon n ti toe approving authority The paragraoh 3-29. and .iho. as a result, of course elimination. may be

- i . f r faculty hor- d aoi to the Senor NCO Academy, but released from active duty.
to~ aemies. leader-,o sohoci5 and preparatory courses lo) AFR 11(-31 board proceedings are not required when the

*- ',j: e d ty NIAICOVS The '~ywprocess for tnese schools is inquiry is into deficiencies due to factors beyond the student's control.
-'51] 39 NO 1-ifensioral Military Education. 131 Nothing in this regulation shall be construed so as to require

Function of the Board. Tie facilty board will cogsider matters that faculty board proceedings be completed before a commander
ii~ith- yiro utoiyconcerning fhe possible initiates disciplinary or other administrative actions (including

"-rt r J1 otden fr-- a -course Th- oard is convened at the involuntary discharge action) Nhen the same incident or incidents
I- 't-cn.o i a2s-jri atj iiy to acvise the ac-pro,,ng authority giving rise to a facuity board also form an indepenolent basis for other

ir .. i 'r- ~il~c !c action Commanders are encouraged to swiftly pursue other appropriate
- - : ~Wdiver.4o c "a u'tw 0 ot facuity board action bo actions. when warranted. concurrently with facurtt' soard review

-n' 7, g a 1-~ t, w n th re a-nnnn ut rito i the (4) Faculty board findings and recommendations are made ',v
t : -, roi:rost'at;ve y disenrok d from secret written hallnt arid determined by a maiorty ot voting boar

4. members
I Membership of the Board 3 thoard mnurnbe ronD may be any t Legal Reviews. Records of hoards onvened under AFR 11-3 1 Nill

'-i 0 f :o-'-~ s~ue0 ';-9r0 wrrant cff r on- master he submitted to the staff judge advocate !or iegai review Other records,
6 .- " -,.r ', a, -4r eya ad,.' , milan ab p' -ed that of oroceedirys may be reviewed for iegai sufficiency rf required ho tie

.. j r sr, 1.,,ri t o - . i 'Ielcr~~n e fthe -pe.'r autnorly

- ~ ~ ~ ~ i - 'eS%' ar -ver'id at a',ld Ira vinj,
-. * . '* ~ ~ ' -0.':: .C0 -if ,' ir ~ e 1 A6, Faculty Board (Flying Training)i-Requ~rement. Function.

............... :0a r c-vJt rN-'-., e t 'I~0 Membershrip. and Proceedings.

-- . -----'-r' A - -,I~k' 0 Requirroment for Faculty Board t ie 14.r~i-'.---I -. a- y ona Vj rnler ,1 acoi ! o ill rn.f"'p' bodty :i.lt and cavigaIoi tin Iv
-t c -~ ~r1'-enrc. 'n-_-V 'rorr 3 VP-"n a rated ofi ro- er' ein a tmrT at IJIAF u i'.'' .-

A Pi -N
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a :s t- -ee: tranrm standards. tre matter will be processed in paragraph 3-29 and who. as a result of course elimination, may be

a, ccc ce ,th A , - . caragraph 4-dc. released from active duty.
- Function of the Board. The faculty board will consider ail matters (c) AFR 11-31 board proceedings are not required when the

'-"r e t, it b,, ire apo t ng authority concering the possible inquiry is into deficiencies due to factors beyond the student's control
elm at'o'. of st'oent trom a course. except as indicated below The (3) Nothing in this regulation shall be construed so as to require

.. .ethat fo: ,iv proceedings be completed before a commJrder
the aoorovg at::o.;tyor, those matters referred to it initiates disciplinary or other administrative actions (including

(' Fac-tri' b.ar, action is not mandatori to disenroll a student involuntary discharge action) when the same incident or ifldts
--m tcrrmal ron ,-g Dise'ro'imerr from training by administrative giving rise to a faculty board also form an independent basis for other

a:-n r i ,e o :acuty ooarc soceedings is authorized action. Commanders are encouraged to swiftly pursue other
-. studen: may waiwe faculty board action by submitting a appropriate actions, when warranted, concurrently with faculty board

request r writfng to :,e ao onting authority. If the waiver is granted, review.
* ac cro s ispnrolled fron air,. Unless (4) Faculty board findings and recommendations are made by

-. iica. • a ..... e a -. ,all StLients will be processed through a faculty secret written balct and determined by a maCr,,y of voting board
ca.rd an, members.

c Membership of the Board. A faculty board must be comprised of e. Legal Reviews. Records of boards convened under AFR 11-31 will
a east "hee rarec officers on active operationaf ftying status who are be submitted to the staff judge advocate for legal review. Other records

,uo la. rd eaco, memDer must be higher in grade than the of prcceedings may be reviewed for legal sufficiency if required by the
s,.',eu .se case is hefore the boaro approving authority

d Board Proceedings. Tne decision to convene a facuity board
ocuohy raises the questirn o. wnerh er further retention of the student
!n m'e . -oce or on act:e duty is in the best nterests of the Ailr Force, 1-47. Distribution of Board Proceedings. One copy of each approved
ter.e.ore, t'e a cnting au:lcr:ry should consider all of the evidence in faculty board proceeding or approved waiver will be forwarded by the
tre case rite a od determine if separation may be indicated. approving authority as follows:

-casicnally, the circumstances of a case wilt recuire the raculty ooard a. For Air Force students in all military grades disenrolled from a
h- eccnvene- uncer IFR !1-31. Board of Officers. Use the following course.

guide to determine if AFR 11-3! orocedures should be used. (1) To the student's training unit commander.
(1) Facult,' hoards ,'ll be conducted in accordance with AFR 1I- (2) To HO ARPCiDSFM. Denver CO 80280, when elimination results

,, ..... in release from E.A. Forward with the UPRG documents in accordance
(a) The board was convened as a result of student misconduct with AFR 35-44, table 2-3, rule 2. When elimination from training

Ird fre quirv is irt the noture of the misconduct (including whether occurs and retention on EAD is advised, forward to HO
isre sm :c ct. rocer than te effect of the misconduct on AFMPC/DPMOOMI, Randolph AFB TX 78150-6001, for inclusion in the

a.acem', ~ocenc., members master personnel record.
(tl The student is aor officer and the inquiry will determine if b. For Air Force civilian employees disenrolled from a course, to the

toe eClefccv resc ,ed frcm factors within the student's control. servicing CCPO.
101 The accointing authority deems the procedures warranted c. For US Government students other than Air Force, to the agency

ard imposes the recuirement, which authorized their attendance. usually this will be the authority
, " t"ier , ar ocards itsted above, all faculty boards convened • given in the individual's course orders

- --icer tms reula'wr are soecifically exemot from the requirements of d. For international students, to the appropriate USAF office
3 1. responsible for administering and monitoring the individual's training
(a; 4TR 1-3.1 bo a proceedings are not repuired when inquiry (in the case 0f Security Assistance Program Training (SAPT) students.

i r-, ;r O rs .,ev *,7g academic deficiencies or substandard procedures specified in AFR 50-29 applyt: the USAF office in turn will
... or .....---- acnievement. forward board proceedings as appropriate to the Military AssistanceL , ! beard proceedings are not required when the Advisory Group fMAAG). USAF mission. US Air Attache. or official foreign

,L to- cotegont described in 4FR 35-12. representative.

us
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.\l i). S.- I March [4?i4 is supjplemnented as Ilo~5

I II 'uhi aon i, 111CLCI hs the Pris acs Act of 1974. Each form that is, subject to the pros isions of APR 12-3;5. paragraph
W). .IIId ic~klilrcd lh (11thi publication. contains a lPriacv Act Staterncn either incorporated in thie ho,, (i the do0CuiiCir or InI
I sepirileC sIMCItCIIIir Aicco1)ItiIM!t the documtiu

f-4)+-4wxi4 The cortotandant coinnander of' eash of' the AFIT faculty board,, meeting the provisions of APRK I -;I
tkdlm inL: Air Unmiesit\ organi/ations wsill appoint one or through [IQ *UXP to AU:CC for appros a).disappros ;l

i11101tiL' ItsII b~tard X-a necessa rv
1Air Wkar Ciollege (A AWC) 1-42bi 6). The author!! *s', make thtis dete rminat ion i
2 -Air Commranid and Stf ColleecI (ACSC.

3Air Foice institute oft-echnoloL!r APIT). delegated ito school comndatants. linussevcr. commrandaiiis
4 ~ ~will coordinate with IIQ AU;'XP and thie stat f jidLec

~ ()hce ~ IOSLadvocate (38(Y) ABW.'JA ot 2750) ABIJAI beforre makinel-
*~~ FILducational Development Center I D).deiin

6. le adership and Mianage ment Development Center
I A 0Cl)

7 UjSAF Senior NCO Academy (LSAFSNCOA). - -42c13)Ia) A TDY student ssho reports Ior a course and i,,
LAS(') CC ntis appoint the faculty board providing found ineligible because he or she fatls to meet published
lic icspondent is juitior in rank. othnerw~ise AU!CC will prerequisites in education, job position. age. grade.
i1ppoin b) oard inmcirr. secunitv clearance. etc., is returned to his or her former base

(hi At [the discretion of AIVrCC, the dlean or associate without censure. The commandant will deterimie tlic
d,lcii of AIPI I's resident school,, ss ill appoint a faculty board disposition of' a TDY student who is otherwise deficient
to raikc action %w iluin his. her separate activity. AFIT's dean. because of' poor physical conditioning or failure to conipl\,
('i\ dian Insti:utions CO . sA, ill not appoint faculty, boards. with either personal appearance standards (APR 35-IttM or
L'I suients are disenrol led per the administrativ provisions weight standards (AFR ' 5-1 1). Notifv the pareint

o his rcietilation and iir considered for appropriate action organization and this headquarters, UIQ AU. XP Dili
under \FR 30-2. AI:R 16- 12, APR 39- 10, or the UCNIJ. without delay. with full particularsg yevn. includine,

1 %, aten - 9i is, appointed for Extension Course disposition. ILY students requtred to bec on cxtendcd
histiruie (Cl Eirination of students fronm FCI is, ahsence I ron school due to emrnerenes lc~i'% C.

pi 'I lhed undri thre pr\ ists of APFR 50-12. hospitalization. etc.. ins also he released Iroit school miid
returned to their borme stations, wkithout censure. Notils tic:r

'!i , .,, 9 \vlcd \ II (V C' is hI -I\e i x es tes t! auithori!y parent unit to amend travel orders retlcrin, thie TM )
S ul'.hoiids .ippmrited k% subordinate schools charie to the lund cite of the parent unit

11 11', IL, r ic mut authorits for all other ALI schools. INh PCS students, disenrolled fromi courses are repoi(ted
for imtmediate reassignnment as follows:

j 'I" Ii\ddCdl Al' ('(- is the appros a) aut1horit ( or 1 . AFIT will report directly to [IQ AFN1 PC h%
J i hoas s rd proictud Inns Scept AV-IF ticultv boards ruessarte with two information copies tin this hcadquatris

te:oidu iilelr the pro\ isiows of APR I I - II . Forsard UiQ AUi.XP'I)P).

"sI()i-de r ACIk\R ~ .I A .1 S; Ip I .2) Oc tobher1 19)7 (

s iihs it I F ( Nonrrell

* ' iuiniI. 1\ 1) l'S,'I %IlF'F"lS. 1 F)) U DAPp(5
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2 Xussot less than 'M) acadeiiitc dasN duri'tiirn-- aICtion., sshIIClI culd result in (he disirolliniin ol .1 I'

ii. I Ildi I dual hi 111 eei n -lLndt p 1mais dotsI as Al Studeni oit. ciprOc;iattis tiilormatioii ttImili~ed I I Q

st io t %%, i\ T o o nire COUrf\CIeiodsNII ilde course for AL XP' %till include the studentsN nme11. eraI~di SS,\>. J

ohi I ILdit is hcine1 as% arded Of rte indiv Idual has hcen ai briet stiiiiiary of reasons for the proposed action

J~I-I to 11 11111 5 dIut% as anl instructor aind thle IINlruIcloi Iit Crtilil ,1ol II Cr esCcplIoliIF IrrsaJrdL reqitestsI Illt

proeiaio dictates the coiipletioni ot all ei-CItiretinits disenroilnicnt for international Studetits to tilie NIsssellCI An

Ill the 1ii 01 55 liih ciedit Is hItCieI_ as ie.Force BaeI I O ILDC 1-AS) ss ho. in urti. ,ill lot ssaid

o1 -\\'i and ACSC* A.ll i)Itinnls~ assiltne1d themn to F-Nt 1\(lilor approval disappro%,il
lJicjlls oMt F lerssho sseIII an% Capac:ts Or eoiihini otl

ca-n f.:pacitics or 2' or miore 1l -4 la -ai lure at ami Nochool %k hent attendance is at

J.iClIIIe \CF cars, l and e the rcquireiirls tor priniarN i.otserniin espeCiise and %k hell suc.h fAlur ICan11 he

Jus-sa iesi'leiit riisntiocr. are eChie111 for a resident reasonahs Iraced to laciors over \. hrclt an m~ticcr or

hi-l Ill enlisted person had control ntav, substantiate diiritii-.trai se

I Ilwe iiursc does rit conltribUte toward an sepjaation Inl aCCOrdanCe ssith .- FR 36,-2') oi ~ .- 1R ) Mi.

111i1i, deree Coriered hs the orcLartiation. res-pctiei .ctdiii\ .LaCll \ hoarid .ak loll IN

I lhe uIrlidI1,1Ual nieet allI ci ter ia I or entra ncee ersdr appropriaite %k hen tire eI rCIiistHincs suIrliuriii

!e'Lulir~d 0I (IIlCiit's i)(o1ii1,1lk enrollcd in the course. (The his or icr pcrulr iiiiitioii front an .-\I ,chool iiidic.iut:

oriiiiiarrdunr ga saseae rade. and ni-irin ervice that dischim cc ation nas he ss arrnted. In these irlnNves
tIs in, in the iti anc criteriao acure compliance ss oth A-\F-R 50)-S. para,_rapli 1 -43 oi 11.

(II RCesUiiest 10t %is uS r of tlie ahov e rcqUirenietits niust neLcsar\

*he apprised h% this ho-idquarters iH Uk \I_ NP!.). FllI
uIrhituon(01 lor ssaiser of tne provision thrat an Individual

rilisthar hert isseiid t piirorvjut 0. Ohjttt~ittu, 1 -43at( 3 a, 1 Facuits hoard act iont is speeid ieall1\ authoi ied

11ii.st he tinishe11d Nor natIs. a fuicultv or staf menther of in anyv insitance ss here :u NtudentI lath to C tilte titiniuni

ireschol oure Ior shrch radatecreit s bing acadni requiremtrr s For international (Iit I ees.Ieoro:
l$&tILIeld illI rave pertformed instruct tonal or Instructor- convenine, a facult b oard,- the -school must non ik tire

i~ted duties to the I:stent that ii-Inificant rcetinwill Mas lAiFocBsel oiILC.ASIhin(i.

Iri e e i c sciitothoe utis tt ttcti5 ne rpors.nilti lies the c~i ntrv liaison iilflcer artd FMVA( of the
I I \ten appri hs the commandant of a school t and pending I Cu Its% hoard :n accordance "sith AIR StI- '9

hs\ Iris hc:rlIujL.irr OIk A L'NP!,. i I a pplIicah le) . Parari 3-27.

,JiJsIIk In'ritct oaCridat ale asardled a diploma, fh I Cotmrrandants are delcimated thle authoruts, to disctiroll
jiporid ?ji ioser ot raduatcs. a~nd appropriate CftieN r students I-sairitsrai actiomn. Ciiinmandants itas

t1ideC ill 1rrontre Irecoird secure the advice ol HQk AL UNXP belore stuident.

id)1 lacidt lsrrethers mis nded residetit credit Asill not disenrirll tien. The followkinv arc sirmec examrples ss her
* rl~ji .n.irl diori)"ai A.i1Ct duty scr5 ic( ctmiritmnent as a adininistrai action ts approprrate.

,I fi( cdi ,Whecn an enrolled student doe tot itte

established eligiilit reqUirements, (InclIudes ph% steail
I V 5 Arldi eless%, and indis disenrollment for cirni1t

ii-nli t he cormnniaidant of schools sr ith TDY 2. Itt the case utf death ott a student

*. ;r ill res eus arid rindiirse all requests for 3. Whletn a sitidet is being separated or retired Ifliti

lit lkm haihi reasons it)the parent ntuj. '- the ANir Force (or reasons, not related to school status

11,I tlie studii concerned. Tlre indorsemlent tmu't 4 W hen an AFITCi a Instttuttiitrstudent tliils to

111 Jn -i ')eI uirrerkitiori for approstul di approva; and tuect acadetrnic standarilS. and thie f'ailure is, not due to

. 11w's'r ouiiiriits deelied appropratt F-r.v ,ard anl factirs over which the sItdent had corntrol. o r %& here tlhe

m itioiio t 'pr to, isI headqiturters I f( ALI' N3Zt. student has 5 isenrolled dropped oult I rom a (ihan

iwiuiI flti~o- sujiltiort Fiosraril reuet Ior instituii10t
;1 rrio, 1i il fturdi to Ia'.srell Air SWhen. lIie ti) cstenied ih mieo itrihilits to

- - I hi. - I \t~ I 'I I it I \ S .OwsIi . in III ii. '.k Ill Io o r ini pero ikm ilri iwcs Is .1 s ilui (Irlitt itHo (Iiiiiis,i c S M Ii i LIP, 1)

1 .~Ii, i.uipr.i itin' si I utl (lii toIi~ 111o tni AItlii ii el a lv tltsl h1isill is

riot re~jUIIr Illn hs rutililc . iitrr it I, e lt[ to

- .I \ldl,! .11i .IiIuIh . 1(1% 'il iis'c III al sist hrl kletert uni '-slice a stLiseitcn i ii inItill

J, sl, :'ii:l ur ilikrli i"ut h-id reJuiiitLIiciiItsor ,raidu;.itrori A stiteiiicittrlilie Ow s

'-. -'-.



I i I At A id I T iC' i I 1 'i'I re i b dl w i~~ N i ~ii JA I iii' ''I ! iri Tdl IlT I i I

it i'A ;Iri ci hA lt l A 1 ll IT rIiip It cd Iiii itl ti'~ t T!IT N! u .1c 1t jf It III ~ t d I. ~ i

II \ -II (T i t' h td ft TT.T "tC 'It I fliillI i~tliijC (A!I

I l d, 1 itit" Tp.: t'. i-f IT litl ill T i ll, hI i 'i ili da t . it llT' AcIRi t1 i ', D ii0 i flii 1.LiNiTcA'! I

A P, 11 111 I .11 [1It [\' Ij, [,i rIN N ra.m ill RI .iii t I'tUW ,()f1W [il I :) f

jirgni Jii Ahrc cipi [[I f)hT ll fill:Tia Liv' I aIIA:r 1 t. t

-~ A! I~, k A:r~iiT iT Bii~ Wrcdr I.~id I Ar hA.r i riiceedinii if iid hi AH o OIL ire diriiiiT

C A TiV hwcit i'Idi. IT, Judin a (d)iiti III L i 5Iit Woith iele Tthe T tiiic iiir ) AIk

It ii I it'. del it it t inihc l I ti intd All oI. t intrn:;ina ', w lOL ilt*t~il t' [1ij fI d d 1i1i 1ii

p AlI iIti~i~ V. Qi CIT llii itC thel I.~t Id~ Lrete tire tiiwre MIC Al .NCAAI i h, Ait to AI It Ni

XP[ I i \ Arc "iff "iT A II. c 'IJ ollAt 1)iiU~rn~e Vih'~ o y lit: ,u pcjQA i '

(I Ai na iI i tj, te c tRI A ith(i I a.-Nida a\IA

OF1FT C1t 111 AL ) , d r V U Ii (Iho rTtii c iL ap rid ho H U reitriu

dic'l A T W t I ( i(i TMll

[I, t,11 C j~ rcd o I,: C,

R 1 1 A: 1)1, 1 d ,, it l I I I,: Inr tic Lind U . For .'X r i;o j ofi c r Fd Ut'

i1 fllth IlILC ofth tft jdiA:ci- c ae l n ad d t U1 N )( ) A 1

\I AA i''lJA ,A C-em n I)on o t -1

ll A -s p i, tt- rm i i! n

I C-L I ~ DS J( iU l

OFICA



XAFIRI 11-9 (CI) 19 Jul) 1985

* ~ ~ JC I. :,C! c csiaited asj a!,tier duie in iiaction iirposing punishment Lor sacarung the suspeiision- For e%-
.1rc .1 fli11tiilrcIlt 01 ICsiii, 11iOr or re'2iOiiii iUsd%. the el fectie date of thre new punishmrent of

t)c jce 1". i, 'iidie ,ith [lie tcririai-tion h tiuc i puntihment of restriction or correctional

i* ii , ii g er.idc or ',rt cii ure, arid Ithe ness date of r an k (DO R in iri le grade to %k ich A memnber is reduced is

11 mecinrtict accpt nonjtrdicial punl- (2) If a member does not state within the
ceiisand requcsts a personal ap- allotted time whether he or she will accept nonju-

tie meitiher s enitiled to (see back of' dicial punishment, the commander may proceed
I Ii u lot(o otidj 1()- I: with the punishment, noting thc h 'alliu~c

(I it : 1111ni trd 11CI0 i, or hier rights accord- io respond in tile language imposing punishment
1',to~ 3i'l Us;. in block 6b of AF Form 3070 or 3071.

(H) lie it orittd oriall or in ss rititig of the* (3) The term '"duty days'' refers to the mem-
detile aUtt the nrenibcr relating to the mis- ber's normal duty days. For example, if the mem-

:.rllced.ber's normal duty days include Saturday or Sun-
-~~ \ i) iitie art% reles ant documents or day, those days are included in the allotted time

hibjctsi otn %hich the commander intends for the member's reply. Thus, service at 0900
iti dectdntv, ss herher or hio%% much punish- hours on Friday would require return by 0900

ti1) se hours on Monday.
id le Jcetirpaiied h% a spokesperson k. Acceptance of nonjudicial punishment pro-

J_ or tn ranged for b.\ hei member. ceedings is not a plea of guilty to the described of-
c i Inc present reles ant wsitnesses who fense(s). Accordingly, the commander must care-

tLrctrsuAtsl' in.ailablc aid can be presented fully consider all matters submitted in defense.
how lcc: proci.--. (1) After such consideration, the commander

* .-V the miermber's request, the personal will indicate in block 6 of AF Form 3070 or 3071
wpaineillI be openi to the public, but the whether he or she has determined:

.11WlM11Jcer mdi%. even over the member's objec- (a) That the member did not commit the
'ii, ,pcrt it to the public wsithout such a request. offense(s) alleged and that the proceedings are

ili V'.ccr eprsonal appearance wsill be closed terminated. If the commander terminates the pro-
;hr I Iit requilred b'. :rtli'ar exigencies or ceedings, a copy of the AF Form 3070 or 3071 will

idraon.It it is open, the corm- be sent to the servicing SJA for Automated Mili-
iiiI i precibhe reasonable limitations on tary Justice Analysis and Management System

* irir1hcr kit persion,, present. (AMJAMS) recording purposes. Disposal of the
43 1 \-. pt i, pros idcd in (5) below, the remaining copies, and the servicing SJA copy after

mlearai c ii ill be ht )re the -omnmand. recording is accomplished, will be determined lo-

11ieh .ottmrrdct iniposing punishment (b) That the member committed one or
or ,riHei preeited h\ extraordinary cir- more of the offense(s) alleged, (offenses deemed

* .ii-ii.. lii seeing thle memnber, the personal not to have been committed will be lined out and
j ~ ~ i j'1 T11 kIlIl he irefi.'t,( a person designated by initialed by the commander).

Il1hal case, the person dcsig- (c) 1 hat the member committed one or
Iie 'lie 11CiTt11ti 1idei sends a summiary of the more lesser included offense(s) rather than the of-

5.i opics of all documfentls fense described.
* r ccii i uc oniitander who will imtpose * (d) That the member committed one or

I,iiier cotisiders tis file before more of the offenses (or lesser included offenses)
rile .o.but, in light of matters submitted in extenuation

drtr d~s(72 and mitigation, the proceedings are terminated in
I i' i~a li, o reply favor of other administrative action.

I . iii il of tiotiudicial (2) Before changing to a lesser included
* ii~ofltense, the commander should consult thle SIA.

I I , i~cciito 1iit.kc (3 The decision as to appropriate punish-
iii'' iisili -itli CLejal mciii should be discussed with the SJA after the

d, m- i-icrrenrber has had an opportunity to present matters
0 i' d1 A: rtitii in defense, mitigation, of extenuation. It never

4. can he trade properly until alter carefutl considera-

em',

%0'



AFK 120-4 23 December 1981

Chapter 2

AUTHORITY AND RESPONSIBILITIES

;ection A-Authority and Jurisdiction of Investigat- b. Dignity. Maintain a proper military atmospher,,
ng Officer and be dignified in your conduct and appearance. An un-
'- 1. The Investigating Officer. The investigating of- biased, polite approach will encoorage the cooperation ofbiaed 1.liTheppnoachwigatingoopefftier

t personal representative of the appointing au- witnesses which is an essential part of your investigation
h,,rity TIhie directive authorizing the person to cond,ct c. Fair Treatment. In addition to your commander.
"-"- :xv-t.gation gives him or her the necessary author- you also have a responsibility to the persons who may bx-"--" under investigation, For them, in particular, the investi-
:v This authority extends to all subordinate echelons of
he command and requires the compliance and coopera- gation is a serious matter requiring rigid adherence to

ion of subordinate commanders. rules of justice and fair play. Their legal rights must he

a. The investigating officer's official actions are not strictly observed and protected. Uniform Code of Mili-
nswerahle to any subordinate commander. However, tary Justice (UCMJ), Article 31, for military personnel.

edesignated to conduct investigations must and the Fifth Amendment to the Constitution for civil-
instantlv tactful and discrete in discharging their re- ians and foreign nationals, guarantees that no person will

SRe(-ommendations, if directed for inclusion in re This, however, is not enough. You must try to protect,arts of invsation, constitute directives for compli- persons from any semblance of injustice that may be at-
!ice by subordinate commands when approved by the ap- tributed to your procedures or actions,
oing authority. d. Factfinding. You, as an investigator, are a factfind-

As a rule, the investigating offict: '. senior in grade er. You must constantly remember that your superiors
h, person or persons being investigated to include expect you to conduct a thorough investigation. Base

ih rdinate commanders, if they potentially are impli- your decisions and actions on the facts. The data that
support these facts must be accurate and reliable. There-
fore, you are both a researcher and a reporter of the facts

-2. Matters To Be Investigated. Any subject whose
eatnent has a prescribing directive, but for which there
no guidance for report formatting, may follow this di- 2-5. Negative Qualifications. As an investigator, you

are not a judge. Neither are you a jury, a prosecutor, nor a
defense counsel. You have not been assigned to bring in a

-3. Criminal or Subversive Activities (See AFRs verdict, nor to impose punishment. Your charter does not

24-6, 124-8, 124-11, and 124-12.): require or expect that you prosecute any person and, by
d Matt-rs that may involve crime, espionage, sabo- the same token, it does not expuct that you will act for
ge. treason, sedition, disloyalty, or disaffection are re- the defense. You have been assigned only to inquire into
rr.-d to the. Air Force Office of Special Investigations the factors bearing on a situation and to make an accur-r lt)Sl) ate and impartial report. You are not conducting a trial
h This rgulation applies to noncriminal activities. If and must not assume that an investigation implies either
:my tinm during an investigation a question arises in- the guiltor innocence of the persons involved.

-k'. ing th, area mentioned in a above, the Staff Judge
.i,cate roust be immediately contacted.

The inve.stigating officer must be familiar with 2-6. Your Duties as an Investigator. Once appointed.
and until completion, the investigation should become-tv 1,r" 1mtigut g cuntrintelligence matters and your primary duty. The investigation will be completed

con-"as expeditiously as possible. You are expected to perform", q,.s;I ;111httirv and f(dt-ral ( ivilian jurisdiction is con-
-- s r, ra feruscofive essential duties: you must determine the facts, report

these facts; provide background information; and, when
"tion B--Qualifications and Duties of an Investiga- directed, draw conclusions and make recommendations

r a. Determine the Fact. This requires that you obtainN all of the relevant facts necessary to prove or disprove the
.- Iualifiv-a ions of the lnvestigator. In conducting allegations. Factors bearing on both sides of a matter ar,

i--i-'":... , !. - iintr must is irrmpartial un- equally important. A statement that is tainted with
,,.irt -vr ivestigation opinion or preconception is not a fact and has no place in

' - ,or 1 . r 1 1.. ei v , ed tl-.c-t ins. t r iim ,bjee ti v the factual portion of the investigation or inquiry.
Problem Solving. Your undlrstaindig of and the b. Report the Facts. Having obtained the facts, vou

. i o.l-,. r,.- ,asi t,.,haes oit pirohlem soking must then accurately report them This report must 6.
-. , i t d,, - fun'tti, as an iiv, sti -arefullv rendered. No matter how zealous or suCCessful

S.,r , , , ,. wil *1- re., ognizd hv thiise you ma- have been in assembling these facts, the eff,
.r r':,, 'A ,k - ii r P ri i. t- , r,.hilho tt eness of your work will be largely destroved if you ill,

S.0
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-ib to pr,-n hm Intelligibly. 'he report must be analyze and evaluate the evidence and draw your conclu-

A ,.,1 i, i:,lz-id :1d10 granrmatwally sound. A clearlv stated sions. This must be done carefully since the conclusions

ri),I t t i't gives all th, lacts without possibility of risin- are instrumental in shaping action to be taken. Just as
-" rotation s much lbeter than a lengthy report that the statement of facts in a report must be supported by

S i :drs far afield and rontains statements not pertinent the evidence, so must the conclusions be supported by the

t, the, Issue Clarity mid brevity stimulate credibility, facts.
Provide Background Information. Give any back- e. Make Recommendations. (Recommendations are

aund information that will help the reviewer under- only included in the written report when requested by
-t'iind tht, relevance of the facts. In preparing the report, the appointing authority.) Recommendations may be

ci rbm r reviewers do not know what has transpired minor administrative remedies, or they may include dras-

.,; Aire dept-nding solely on the report to enlighten them. tic measures involving strong punitive actions. There-

You may become so familiar with the case that you tend fore, consider your recommendations carefully. The per-
: , t 'A c'-rtain ispects of it for granted. Remember that son who reviews the report, as well as the commander
tht, prson who must review the report does not have the who directed the invstigation, must necessarily rely

of the knowledgi you have gained, heavily on the recommendations that are made. These
Draw Conclusions. (Conclusions are only included may serve as criteria for future action, may entail a state-

.. :' wrtto-n report when requested by the appointing ment of policy, or may affect the lives of the persons who
'it'! !it *:,mr the, f Its and background information, are involved.
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Chapter 4

CONDUCTING TIHE INVESTIGATION OR INQUIRY

4-1. Hlow To Call Witnesses: 4-4. Presence of Third Parties:
a. Role of the Commander. When the investigation a. General Policy. Except for the reporter and a. rt,-

is ready to begin, present to the commander of the base or quired in c and d below, investigating officers will not
tt executive officer, a list of the witnesses you desire to permit the presence of a third party. Keep in mind that
i nterview, together with ! time schedule for their appear- you are not conducting a trial, but an investigation lhi
ince !Update this list as the investigation proceeds. investigation is official and its official character will ht

(1) Remember that you have no authority to summon lessened by the presence of unnecessary persons. Priv-a,
these witnesses but must depend on the assistance of the in interrogating a witness promotes confidence and pi'-
commander. Courtesy requires that, insofar as possible, vents the possibility of embarrassment. A witness is

* the interviews be arranged to avoid conflict with the nor- reluctant to talk freely in the presence of a third party
mally assigned duties of witnesses. b. If a Third Party Is Permitted. If the presence ,of a

*-- (2) However, insist on the orderly progress of the in- third party is permitted, the record will specifically state
, vestigation even though the presence of certain witnesses this with the reason. Third parties whose presence niav

may interfere, to some extent, with their assigned duties. be required include interpreters. On occasion, also, a phy-
(3 Undr no circumstances should the commander sician or nurse may be necessary if the physical condition

or any other responsible person be permitted to supervise of the witness requires it. When interviewing minors, do
" the attendance of witnesses or to interrogate or coach so in the presence of at least one of their parents.

them on the evidence they are to give. If this should hap- c. Examining Contractor Witnesses. When examin-
pen, you must promptly communicate with the com- ing employees of a DOD contractor, you may want to
mander and, if unable to obtain desired actions, commu- have a management representative present. In this way,
nicate immediately with the appointing authority, problems relative to obtaining company records and de-

0 b Private Interviews. The witnesses should be sum- termining company policies may be more readily re-
moned to appear for private interview in the office that solved. Also, it may eliminate difficulties if the employ,,,
has been designated. The investigator should not have to contends that rights under labor-management agreement
look for the witnesses. Sometimes the investigator must have been abridged. However, the investigating official

- interview the complainant or other witnesses without has authority to exclude third parties from the interview
other persons knowing about it. These interviews must be when such presence would tend to inhibit free and coin-
left to your discretion. plete disclosures.

. c Number of Witnesses. The number of witnesses to d. Questioning Personnel of the Opposite Sex.
- .~ he examined to establish a fact must be left to your dis- When the investigator and the witne.s are of the opposite

cretion. No purpose is served in the testimony of exces- sex and the interview may involve questions of a person-
sive additional witnesses. ., . al, sensitive nature, a third disinterested party may be

d. Confidential Testimony. i nie.-dss i present. The observer will be instructed that his or her
confidentiality, the investigator must expressly duty is only to observe what takes place. Also, the (1-
this. and it must be recorded as part of the-witnesses' server is not to disclose, other than required hy law or au-
testimony. Before promising wjtaiese; confidentiality, thorized by the investigating officer, what took place dur-
investigating officers will consult with their servicing ing the interview. This rule must be tempered by th.
Staff Judge Advooate. Also, confidentiality will only be good, mature judgment of the investigating officer. Mis-
granted to witnesses when the necessary information using this provision could seriously hamper and invali-
* €ioETh~irmaa . date an otherwise good investigation.

4-2. Order of Interviewing Witnesses. Senior officers 4-5. Interfering ':With Witnesses. The investigator will
mav try to influence the testimony of subordinates. If the not tolerate intimidation or "coaching" of witnesses and
inqtallation commander may become the subject of disci- must always be alert to detect any evidence of this Ti,,
plarijrv action, the better course is to interview subordi- validity of evidence depends a great deal on its candor:
nio, officrrs before higher-ranking officers are inter- this, in turn, requires that the evidence be voluntarilv
V.. II-,.Agiven. False testimony given in fear of retaliation or fo.

any other reason is valueless. If you believe that the wit-
4-3. Records of the Witness. The witnesses may not nesses have been interfered with, immediately report ti >
. a',.t> hate the ine'essary papers with them. When you to the commander with the request that the pratit.,
'.ianit th. list of' people you want to interview, suggest cease. If you do not secure the full cooperation of the (oni-
that the be requested to bring all pertinent records. If mander or if the commander is suspected of being a pai rty

tk, nuniflr of these records makes them difficult to to the irregularities, immediately report this to your ;p-
in f, trvAw th, wit lsses where thii-' douments ar, pointing authority for further guidance. Descri|w th -
"',,,,d tioi and the reasons in your report of investigation

'iI AI -I
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1-6. Swearing of Witnesses: (c), provide that no persons subject to the ICMJ may be
d Witnoesses are sworn before the interview begins, compelled to incriminate themselves, or to answer any
I l'hg ii,.,tiiatin officer is given authority by question, the answer to which may tend to incrnimnate

MI. Article l:(6 bx4), to administer oaths. The form them or is not material to the issue and may tend to be
t oath generally used is: degrading.

')o ',ou solemnly affirm (swear) that the testimony you (1) While Article 31(b) and the additional rights dis-
are about to give in the matter now under investigation cussed in chapter 9 may apply to persons who are accused
shall be the truth. the whole truth, and nothing but the or suspected of an offense, Article 31(a) and (c) apply to
t rutn (so help you God)?' all witnesses.

6 .(2) The implications of this right must be fully un-
4-7. Swearing of Reporters, Stenographers, and In- derstood by the investigating officer and must be careful-
"erpreters. At the beginning of the investigation, the re- ly explained to the witness. As long as the witness is not
porters, stenographers, and interpreters who have been actually suspected of any offense, the interview may con-
"appointed are sworn in. The form of oath generally used tinue.

(3) If the witness seeks to take refuge in the Code, or, ' " ")oyou affirm (swear) that you will faithfully perform in his or her constitutional rights, investigators must re-

t he duties of reporter, stenographer, interpreter) for this quire a precise statement to this effect for the record. The
m investigation (so help you God)?" witness must assert this right to each question he or she

declines to answer and may not assert this right to a
S4-8. Examining Witnesse. This is one of your most group of questions.

important functions, since the facts that are finally re- (4) However, any development in the interrogation,
ported are derived from it. For this reason, the examina- or in the investigation as a whole, that makes this wit-
t ion must be carefully performed. ness a suspect must be recognized. When this occurs, in-

a Cautioning the Witness. Before beginning an in- terrogation of the witness is governed by chapter 9.
terview, the witness must be cautioned that the investi- h. Refusal to Answer. If you feel that invoking Arti-
-ation is official. Also, inform the witness not to discuss cle 31 is invalid and the witness persists in the refusal,
any part of the investigation with other personnel. Cau- the matter will be referred to the commander or to higher
it in him or her that testimony will be taken verbatim and authorities. They will require the witness to answer if the

t hat "off-the-record" statements are not authorized, objection is not valid.
b. Swearing the Witness. After this informal brief- i. Penalty for Refusal. The witness will then be

l g. the witness will be sworn and, if proper, advised of warned of the penalty for refusal to testify. Witnesses
his or her rights. Advising witnesses of their rights may may'seek refuge in their constitutional immunity only for
he omitted if their conduct will not come into question or evidence that may incriminate or degrade themselves.
t eir testimony will not be self-incriminatory. (For advice They may not refuse to answer questions that would in-
,, a witness in varying circumstances, see chapter 9.) criminate or degrade another person, even though they
c. Distinction Between Witnesses. A distinction might want to avoid the answer.

must be made between persons under investigation; that j. Right to Counsel. Witnesses may refuse to testify
is. potential accused, and persons whose relationship to unless they can have counsel. Unless witnesses are
the investigation cannot possibly involve them as coact- thought to be personally involved in the matter being in-
ors or coaccused Accused persons must always be ad- vestigated, they should be informea that they have no
vised of their rights as provided by law (that is, right right to counsel. In other situations, consult with the
against self-incrimination and right to legal counsel.) Staff Judge Advocate about the entitlement to counsel.

d Identifying the Witness: In an investigation such as is contemplated here, testi-
I1) Military. Must give his or her full name, grade, mony usually is taken only in the presence of the investi-

organization and station and a brief statement of duties gating officer, the witness, and the reporter.
"Lirrently performed. k. Record Exact Words. The exact words of the wit-

(2) Civilian. Must give his or her full name, grade (if ness must be recorded by the reporter at the time the
Sapplicable), organization (or firm) and location, and a testimony is given. Do not have the transcript of the

ot. brief statement of duties currently performed. testimony prepared in rough draft for editing before final
S., Personal Information. This information such as incorporation into the report This technique violates

:-o-ial -'uritv a( (ount numbers or home addresses must every requirement of verbatim testimony and is highly ir-
not be solicited from the witness, or included in your re- regular.
port. unless necessary to identify the person. (1) "Off-the-record" discussion is not permissible. If

* ", f Witne.% Identity. Th.- full identity must appear in the witness states. "Well, off the record, it was like this."
at ,'ast thr , plae.,, in the r,port: in the transcript of the the reporter must fully record the answer and ignore the

* t ,,-timfiv, in th. statetient of 'f ict " or other sections alleged "off-the-record" character of the evidence
where thi. witne i.s first referred to, and in the "recom- (2) The manner of testifying is also important. The
m,'ndations" if ny eference is made to the witness, reporter must record all hesitations of the witness, cor-

.-g No Self-In.rimination. 'CM.J. Article a.d 7  rections to testimony, motion of the head and hands. etc.

, p.."WV
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-lme stald include, ge, t urs, shrugging of shoulders, been made will ask your advice as to whether sworn teti
-. and other nianif,.st:itions by witness, such as "She did mony or evidence of additional witnesses should be sub-

ik,, li> h ,ld .,p h i.d)," "He went out there (points to mitted. Remember that you are neither a judge, proscu-
"on ,' ft'l"th gestures are significant. tor, nor counsel for the defense, but an impartial agent (f

l)iscuss ('redibilitv. The credibility of witnesses the appointing authority. You must scrupulously refrain
h.is an niportint beirin on the testimony they offer and from offering any advice and must tactfully explain your
isi! particular interes: to the person who reviews the re- position,

oprt If ,ou have any opinion or fact reflecting upon the ,.\ &4-. ' I

.r,.odhiitv of a witness, state this in the report under the 4-9. Testimony of Absent Witness:
section titled "Discussion." a. Often a lead is obtained that indicates the desirabil-

m. Investigator as a Witness. Don't overlook your ity of securing the testimony of a witness who is not
ow 1n value as a witness. Record your impression of things available where the investigation is being conducted. If
you -s.e, and include these statements as an exhibit in the arranging a personal interview with the witness is ira-
report. Also. be alert to discover matters of record, docu- practicable by the time it is needed, you should obtain the
rn ents . rorrespondence. and the like that have a bearing testimony by a deposition or interrogatory.
on the investigation. b. The interrogatory must be mailed to the base com-

n. Kinds of Witnesses. A distinction must be made mander requesting that replies to the questions be ob-
between witnesses generally and persons whose conduct tained from the witness under oath. As an alternative,
may come into question during the investigation. For the send the base commander a statement of fact, or facts, to
latter, the considerations in chapter 9 will affect the con- be determined, with a request that a suitable mnterroga-
duct of th,, interrogation. If matters prejudicial to others tion of the witness under oath be conducted by an officer
arise during an investigation, the investigating officer designated for the purpose.
will immediately inform the persons concerned. This may
be done either orally or in writing. The persons concerned 4-10. Protecting the Identity of the Complainant.
will be informed of the exact nature of all such prejudicial Unless specifically authorized by the appointing author-
ac(usations or allegations against them. They will be ity, do not divulge to the person under investigation or
gi vn full opportunity to defend themselves by their oral any witness the source of the information on which the
te,-timony, by the testimony of witnesses in their own be- investigation is based.
half, or hv written statements (sworn if practicable) of
thir own as they may desire to submit. Careful adher- 4-11. Conducting the Interview:
en,e to this procedure will prevent any subsequent plea a. Intimidation. Avoid brow-beating a witness. It is
h- the persons ac'used that their rights were violated, far easier to lead than to force a witness. Investigators

Interviewing the Accused. No investigation is who shout and pound the table, or one who seeks to co-
onmplht., unless the accused is interviewed and given a erce or intimidate, will rarely obtain the information

full opportunity to offer sworn evidence or submit a they seek. An unwilling witness presents little testimony
stat,-ment in his or her behalf. The accused may also in- of value. Also, evidence obtained under duress is always
tr(,duc, sworn evidence of any witness he or she may subject to challenge.
A" h t, summon. This is a fundamental requirement and b. Truthfulnew. Never accuse your witnesses. If you
-. not waived except under Unusual circumstances and suspect that they are not telling the truth, you may dis-
.I nen only when authorized by the appointing authority, cover this by careful questioning rather than by threats

I I t his person is not available for interview, submit the re- or accusations. If enough questions are put to the wit-
* port, however, state that the report is incomplete and re- ness, falsehoods will generally be exposed.

-, .- , uiros the persn in question be given an opportunity to c. Conduct. You are cne representative of your tp-
tstifv in his or her behalf. pointing authority, and you have been assigned a respon-

p Testimony and Statement. The person against sible duty. This is no place for levity, and you must jus-
whom an allgation has been made may be content with tify the confidence that has been placed in you. Further-
offfring oral testimony. This must be recorded by the re- more, familiarity on your part does not inspire the re-

* porter and must be given under oath. If he or she desires spect of the witness.
that the testimony of witnesses be introduced in his or d. Evasiveness. Hold witnesses to the question. l)o
h(r ,ehalf. try to limit this to the testimony of material not permit them to wander from the subject and present
A itnesses a mass of extraneous detail. Witnesses, on occasions, try

11) If th- accusfd does not desire to give oral evi- to avoid giving a direct answer to a question by a reply
.Price, hie or she will be informed of the right to submit a that is either evasive or so indifferent that it is without
fornial statement in writing. This statement should be intelligible application. Finally, complete statements
sworn must be required. Be prepared to hold them to the specif-

(2) If the accused elects to submit a written state- ic question and secure a direct answer.
ment. you should fix a time limit for filing this state- e. Inappropriate Questioning. The witness must not

be permitted to question you. It is your responsibility, not
' ii W ft,'n the person against whom an allegation has the interviewees, to obtain the facts on which to base

• , A l, -",

'P



-*.- u m . q' ~- * 'W ~ ~ ~ ~ E1EW h ~

AFR 120-4 23 December 1981 13

* your report Ketp complete control. Do not abdicate your 4-13. Suppressing Essential Information. Sometimes
W. duties as investigator by permitting any witness to as- evidence is uncovered that, while not fradulent, involves

"sun your role. suppre.ing material information. These matters must he
f. Hearsay Evidence. This evidence deserves some fully reported. For example, it was disclosed that an of-

consideration. Generally. it is not admissible in a court of ficer whose actions are being investigated was convicted
law. Nevertheless, it may have definite indirect value in of a felony before entering the service or was involved in
the interrogation of witnesses by supplying valuable discreditable actions or conduct. An examination of per-
leads. For example, you may ask witnesses about their sonnel files may have disclosed this information, but it
knowledge concerning a certain matter. In reply, wit- was withheld when applying for a commission in the
nesses may state that they have no personal knowledge of Armed Forces. If this information had been available, the
this but that, during conversation with John Doe and commission would not have been granted. Although
Betty Doe, they were given certain information. In this courts-martial are generally without jurisdiction in these
way, you secure the names of the two new witnesses who, matters, nevertheless it must be reported so that the
when interviewed, may supply valuable direct evidence, proper steps may be taken.
g. Opinions. Opinions by witnesses must also be con-

sidered. Although opinions, in themselves, are not evi-
dt-nce, they are of definite value in helping you to evalu- 4 . P r Vesus al s er:ateothr eidnceandto etrmie esenia fats.()pn- a. HQ USAF sometimes receives reports from an in-
ate other evidenre and to determine essential facts. Opin- vestigating officer who contends that a military witness,
ions are also of value in investigations that are not so during an interview, has been guilty of perjury in that,
much concerned with irregularities as with conditions. In

having been duly sworn, gave false testimony. This is er-this case, it is entirely proper to secure from witnesses a roneous. Perjury involves false testimony material to the
statement giving their opinions about a condition or situ- issue given under oath in a judicial proceeding. Inasmu h
a tion. All statements of opinion must be shown in the rec- as an investigation is not a judicial proceeding, false testi-

"as and investigatron rearin enper tetaoy juifa prcedit faleestiord_ particularly regarding expert testimony, if it comes mony given to the investigator by a witness does not con-
from an expert witness. stitute perjury under UCMJ, Article 131, but it does con-

h. Voluntary Statements: stitute false swearing. This is punishable as a crime under
(1) Before ending the interview, witnesses must have UCMJ, Article 134. For this reason, if you have any causea chance to make any voluntary statement they may de- to doubt the veracity of a military witness whom you are

"sire or to offer any additionalevidence. Occasionally, you about to interrogate, it is not proper to caution the wit-
may inadvertently omit certain questions that would ness as to the punishment that may be imposed for per-
have elicited valuable information. Unless witnesses are jury. However, it is advisable to caution as to the punish-
allowed to make a statement of their own, they will have ment that is authorized for false swearing.
no opportunity to include this evidence in the record. b. A civilian witness, however, who gives false evi-

(2) Further, witnesses, when given the opportunity, dence under oath to an investigator is guilty of perjury
may frequently offer explanatory or clarifying evidence under o to 1621.
c oncerning testimony they have already given that will
help the reviewer in his or her evaluation. To encourage
this, you should ask, "Have you any additional informa- 4-15. Failure To Testify. If witnesses are reluctant to
tion to offer?" or "Do you desire to make any statement testify, it might be proper to read them 18 U.S.C. 4. This
bearing on the evidence you have given?" law provides that any person who knows about the actuali. Cautions. At the end of every interview, witnesses commission of a felony cognizable by a court of the
must again be cautioned as to the official character of United States, and does not make this information
their testimony. They must also be reminded not to dis- known to the proper authority, may be guilty of mispri-
cuss the interview with any other person or answer any sion of felony. Negative misprision is the concealment of
questions about it. something known by one who is under a duty to reveal it.

If the witness appears to be guilty of misprision or felony,
4-12. Follow Up Leads. Probably one of the most in- consult the Staff Judge Advocate.
portant and most frequently overlooked matters is the
necessity to follow up leads. At the outset, you usually 4-16. Handwriting Analysis and Typewriter Iden-
have the benefit of limited information. Starting with 4i1.candwObtin asisan Te rer te

, this, you must de'elop your leads. tification. Obtain assistance in these areas from the""" ,nearest AFOSI detachment,
a Your first a, t is usually to interrogate the complain-

ant to obtain all information he or she has. The complain-
ant usually giv,.s the names of a number of prospective 4-17. Obtain Complete Information. Before leaving
witne sss and fr,in th,-fs. :ou obtain additional sources the scene of the investigation, carefully review your origi-
of information nal directive and accompanying documents Analyze the

*. Ii I your r,.-l,,rt is to contain essential fa('t ,, you must evidence to make sure that you have completely covered
-dlig,'ntlv pursu dil pq-rtuint h-ads At the same time, be all phases of the investigation and have obtained the evi-

on guard against ioilowing loads that are not relevant. dence n"..ssary to prove or disprove the allegations.

; ;k. ,.',l --
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i' c &lti' ciiiC' AuI t!c.i llohic\ 11 A-i~deii llcrity. It applies toi all Air U.niversitv orvanitations.

1. lcums Explained: he an oral or written statement which is miisleadino or
a. kcademnic Integrity. L iiconiproiin- idherenicc to deecivin2 and nmeant to he so: for example. false reporting
codc of 11,N lolo.Cld.Ccoihp n lit e. Pemnn at.Alpersonnel assigned to Air

%JI ,iic cretd to acadcniic acii% its UniversitN . includin2 AFIT.
h. G.roup Work. As ig-nilintN '.khick perniitt direct, or f. Students. The termn "stUdents' as used in ihis

~c~uaceaidi. dalsto '. ork !ocethicr m prep~iric erhal regulation includes United States and interniational niiiitirv
or '.k ittitcn rt aN spccitiedi h% the Air t niversitx and civilian personnel attending UTSAF schools

c. Indikidual Work . ANoennients. examination, or 2. Responsibilities:
reseairch ci torts. a' spCLied by each Air Lniversi . a. AI student,, and permanent party personnel ire

c1Tiiii/J1tion III which the Individual is expected to do0 expected to adhere to the highest standards of aicadciiic
hiNIir ~ rk: htI, kihu co IIa boration ofI others,, intcn~rtv. I' 1 aui c oi teprof nidvdual to practice

d. Lack of Acadernic Integrity. Includes: academic intee-rity reflects discredit both on the Air Force
IIIIiiainin. Tke act ofi appropriating the literar% and on the individual and will not be condoned w.sithin Air

coniposition 0)i another, or parts, or passages if his. her liniversitv.-Individuals ss ho violate this reguilation %k ill he
'.510 ihiN. or the ideas or lancuacge of tlic: same, and passingI- subject to adverse administrative and'or disciplinary action
themn ol t as the pri duct of ones1 os'.n mind. For example. Cases involving military personnel subject to the LUntorm
cip\11L inciehaini w.ithout quotation niarks is plagiarismn as, Code 01 Milifarv Justicc may be handled as a violation it

Is use l .a source' sentence structure and stvle with only Article 92, UCMJ.
winor %\ol5d chatices Ikhe required niethod for giving credit b. Each Air University organization will assure that this
it) at out-c in rintten w.ork is to use quotation marks and an policy is fully understood by students and permanent party
1ac0i11paiuving tootnote '.xhcn quoting directly andi a personnel. Any further implementing directives considered

tooiit '..in paraphrasing. I n the case of ora neesry b he cmandant/commander of' Air
peiiion.credit miust he piven for direct or University organizations will he submitted to) HQ AU. ED

paiiupnrasini-i of direct quotes, for approval before publication.
t2) Cheat noL .Ie act of giving- or recci vini- iniproper c. , Suspected violations by students enrolled in AU

I-.in~s~ic, 'mik as . htir not limited to. copving ans'.'ers from nonresident.associate programs will he reported by the
moicer' s cxaiiiatiim. iisinc telxts. notes. issue materials, school commandant/commander to the student's
or other rt lcteiics not autlori/ed for e\,iitiutations or other commander fo r appropriate action. D)oc utnen tat ion
J N.-iiciid 'sn.knossinely pcntilittine- ainother student to supporting the accusation and a request for a copy of' the

* op\ n A nitNoisigntmon ts, speech miaterials. or disposition of the charge will he forwarded Asith the report
11iis%.CIN 11lii aiiC exaliu1nt1iiin paper. atid cillaborating wi.th to the student's commander.

01oihcr pci'~ons on midi. idual assie-nnient s except as d. Allegzed violations by Air University permanent par

pit ilk Istuthiori/eCd personnel will be reported to the iiidividuL-'s commander
- ',i \lisr-jirt.iit~itiii. T[le ajclt i iikino- an .issenuo i fur appropriate disciplinary or administrative action

to iiiciitiii.ilis deceise or iiilcad. MNlrpreseCniamiiin lnas
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OFFICIAL THOMAS C. RICHARDS, Lt Gen, USAF
Commander

R C GRIFFIN. Lt Col. UJSAF
l)ircror of Administration

SUMMARY OF CIANGFS

-. ~ * hiN revision deletes faculty hoard action under AFR 53-15 and AFR 11-3 1 (para 2a).
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DEPARTMENT OF THE AIR FORCE ACSC REGULATION 53-10
Air Command and Staff College (AU)

- -Maxwell AFB AL 36112-5542 28 October 1986

School s

REVIEW BOARDS

This regulation establishes and describes the purpose, composition, and
responsibilities of review boards for the Air Command and Staff College (ACSC)
and applies to all faculty, staff, and students.

1. Purpose. ACSC review boards are designed to provide recommendations to the
-, commandanrt regarding issues and events directed for their investigation.

2. Terms Explained:

a. Directors Review Board (DRB). A board composed of the directors/deans
of operations (DO), curriculum (ED), associate programs (EP), and plans and
administration (XP). The educational advisor to the commandant (CAE) and chief
of evaluation (CAV) are nonvoting members. The board is chaired by the vice
commandant and meets at the direction of the commandant or vice commandant.

b. Faculty Board (FB). A board composed of the directors/deans of
operations (DO), curriculum (ED), associate programs (EP), plans and
administration (XP). The educational advisor to the commandant (CAE), chief of
evaluation (CAV), and a recorder (appointed by ACSC/CC) are nonvoting members.
The vice commandant is the president of this board. If the vice commandant is
unavailable, the senior-ranking director on the ACSC faculty assumes the
position as president of the board. The board is directed to convene by the
commandant. (Board members are assigned by ACSC/CC letter.)

3. Directors Review Board (DRB):

a. Specific Purposes:

(1) The DRB is designed to provide the commandant with an advisory
40 body to research, analyze, and develop recommendations for ACSC/CC

approval/action regarding any issue affecting the college.

Supersedes ACSCR 53-10, 1 July 1985. (See signature page for summary of
changes).
No. of Printed Pages: 4

St OPR: EDV (Major William E. Shepard)
Approved by: Lt Col R. H. Lewis
Editor: Sandra L. Renfroe
Distribution: F;X (HQ AU/DAPE; AUL/LSE; AUL/LRA-2)
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2 ACSCR 53-10 28 October 1986

(2) The DRB is also designed as the primary review board for the
student evaluation system (reference ACSCR 53-7). The DRB makes
recommendations to the commandant regarding students designated as "marginal
performers" (reference ACSCR 53-7).

(3) Additionally, the board recommends approval of the list of students
designated as Distinguished Graduates and Top One-Third (reference ACSCR
900-4).

b. Scope of DRB action.

(1) The DRB acts solely as a review and recommending board for the
commandant.

(2) DRB recommendations regarding students designated as "marginal

performers" may include:

0(a) Continuation in course.

(b) Specific action to correct marginal performance in an
evaluation area (examinations, research, or seminar performance).

(c) Convening of a faculty board to determine a student's
continuation in ACSC.

(d) Administrative disenrollment.

(3) Any faculty member may request a DRB review. The request is
forwarded to the appropriate director/dean and then to CAV and CV, in turn.
The request will include rationale for DRB action and background/reference
material.

c. Responsibilities:

(1) Chief of Evaluation:

(a) At the direction of the convening authority, notifies DRB
members of the time and agenda of meeting.

(b) Provides DRB members with background information or data, as
required, before the meeting.

(c) Provides an officer to act as recorder for the meeting.

(d) Notifies EDP of the impending meeting and reserves an
appropriate meeting location.

%
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(e) Drafts, coordinates, and distributes the DRB meeting minutes,

as required by the vice commandant or acting chairperson, to include ORB
- recommendations and an ACSC/CC approval attachment.

(2) DRB Chairperson:

bth R.(a) Coordinates the discussion and development of recommendations
by the DRB.

(b) Signs the coordinated DRB meeting minutes and forwards them to
the commandant for approval.

4. Faculty Board (FB):

a. Purpose and scope of FB action:

* (1) The FB convenes as a board of officers to make recommendations
concerning a student's continuation in ACSC.

(2) The board is convened in accordance with AFR 11-31 and/or
AFR 50-5/AU Sup 1 and assumes the administrative authority detailed in these

- regulations.

A (3) The board will make findings of fact and recommendations for

ACSC/CC regarding the continued enrollment of the student.

(4) Faculty board findings are forwarded to AU/CC, through HQ AU/XP,

for final review and approval.

NOTE: Administrative disenrollment is an alternative to faculty board action

(reference AFR 50-5 and AFR 50-5/AU Sup 1). HQ AU/XP can provide guidance
regarding cases where administrative action is appropriate.

b. Responsibilities:

.* (1) The president:

(a) Previews AFR 50-5/AU Sup 1 and AFR 11-31, as applicable, and
ensures all requirements of these requlations are satisfied, including:

1. Coordinating with HQ AU/XP and HQ AU/JA before initiating
FB action if FB a-ction is for disciplinary reasons (includes HQ AUJA advice as
to whether the provisions of AFR 11-31 apply).

A
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2. Notifying the student involved of his/her rights under the

applicable regulation and providing a faculty member to assist the student in
making arrangements for legal support (if provisions of AFR 11-31 apply).

(b) Signs coordinated copy of board proceedings, and forwards it

to the commandant for approval.

(2) The recorder:

(a) At the direction of the president, advises board members of
meeting time and location.

(b) Prepares and distributes copies of proposed agenda, including
reference material in advance of the board meeting.

(c) Notifies EDP of the impending FB meeting and reserves an

appropriate meeting location.

(d) Performs all duties in accordance with AFR 11-31 (if
applicable) and/or AFR 50-5/AU Sup 1.

(e) Transcribes/summarizes board procedings in accordance with
AFR 11-31 (if applicable) and/or AFR 50-5/AU Sup 1.

(f) Coordinates transcript/summnary of the PB meeting with board
members and HQ AU/JA representative.

(g) Provides coordinated transcript/summary, findings, and
approval attachments to the president for signature and forwarding to ACSC/CC.

5. Disposition Instructions. Original copies of faculty board proceedings are
disposed of in accordance with AFR 12-50, volume II.

FOR THE COMMANDANT

BOBBIE C. SMITH, SMSgt, US F
Chief of Administration

SUMMARY OF CHANGES This revision eliminates requirement for Distinguished
Graduate Selection Committee and changes office symbols.
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Appendix 2: Recommended Changes to Applicable Regulations.

A. Change to AFR 50-5, 1 December 1986. At present, para-
graph 1-45 d (2) (b) provides for faculty boards only in cases
of academic deficiency, flying deficiency, manifestation of
apprehension, military training deficiency, lack of adaptability
and related matters." To provide a clearer basis for convening
a faculty board to hear allegations of plagiarism, the wording
of the paragraph should include *lack of academic integrity"
after the word "adaptability.

B. Changes to AU Supplement 1, AFR 50-5, 22 February 1985.
As indicted by bra&-ketz ' w, I recommend the foilowing
changes be made to AU Sup 1:

1 1. Paragraph 1-42 c (11). 'AWC and ACSC will advise HQ
AU/XP [and HQ AU/JA] before initiating [administrative] action,
other than faculty board action, which could result in the
disenrollment of a PCS student from their programs.' These
changes are needed to clarify the procedure and notify JA, and
are derived from discussions with Maj Sheppard of ACSC/CAV.

2. Paragraph 1-43 b (5) . "Faculty board membership may
include as nonvoting members, necessary advisors including an
educational advisor, [delete legal advisor] and such other advi-

S.' sors as deemed appropriate. These nonvoting advisors serve as
technical experts and need not be present for the board proceed
ing unless specifically called." This change is based on les-
sons learned in prior board proceedings. The legal advisor
should not be classed with other nonvoting advisors since his
-resence is required by AFR 11-31.

3. Paragraph 1-43 c (3) (b). "If the commandant deter-
mines the provisions of AFR 11-31 are applicable [and the board
recommends disenrollment from the school] transcribe the board
proceedings verbatim. [When the board recommends retention in
the school, the commandant may, in his discretion, direct a sum
marized record be prepared, containing the persons present or
absent, authority for convening a board, and copies of all exhi
bits.]" This change will expedite the transcription of cases

O. not recommending disenrollment and reduce the cost of preparing
and reproducing the records, which has been estimated at $500
for each of the four cases cited in this paper. (Interview with
court reporter: 4 Sep 87). It will also align the Supplement

. with a recent change to AFR 39-10, governing administrative dis-
.harge toards, which authorizes this type of summarized record.
(HQ AFIAPC msg, R122105Z Nov 87).

A2-]
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Given that the board recommendations are not binding on the
c-ommandants , in .iome cases when retention is recommended, they
may still desire a verbatim transcript to reconsider the
findings and reccrnmendations of the board. This change will
preserve the commandants' perogative to direct this.

C_ Changes to AUR 53-6, 19 November 1984. The definition
-.. of plagiarism at paragraph 1 d (1) and the punishments at para-

graph '2 a should be revised as indicated by brackets:

1. Paragraph I d (1) . *Plagiarism. The act of
appr~priating the [ideas or] literary composition of
another] [delete: or parts or passages of their writings
or the ideas or language of the same,] [with intent to

*pass] them off as the product of one's own mind [and
without giving proper reference to them. ] [Delete: 'For
example, copying verbatim without quotation marks is
plagiarism as is use of a source's sentence structrue
.-" 2 style with only minor word changes."] [Insert:
Intent may be established by the totality of the circum
stances and evidence presented. Where the student does
not intend to pass off another's work as their own, but
improperly documents substantial portions of their work,
they may be subject to nonjudicial or administrative
action. For purposes of this definition, a quotation is a
passage employing another's words exactly as written. A
paraphrase is a restatement of another's ideas in one's own
words, with the original and the paraphrase about equal

* length. A summary is a condensation of a longer passage
written by another.] The [correct] method for giving credit
to a source in written work is to use quotation marks [or
block indentation (for passages over five lines)] and an
accompanying [reference by number or] footnote when quoting
directly. [Use the reference by number u&: foottnote when
paraphrasing or summarizing. Where an entire section,
chapter, attachment, etc., is used verbatim from a source,
place a statement at the bottom of the first page of that
portion to indicate: "This section is quoted from xxx,
pages xx to xx."] In the case of oral presentations,
credit must be given for direct [delete: or paraphrasing of
direct] quotes [and paraphrased passages. For more
detailed instruction, refer to your particular school's
writing guidelines.]'

The soirces of these recommended changes are as follows: inclu-
sion of intent (AU/JA letter: 19 May 87); definitions of qun+a-

*. tion, paraphrase, and -summary (AFSC Student Guidance, Vol 1:
'8): and citation of entire section and block indentation (ACSC
P eear'h Bk:9)

Th-oe change8s are needed to reduce confusion in both the
facul1ity and the students as to what constitutes plagiarism. In

* dd i on, the writ.ing guidanco should be revised as in appendix
2.These chargv2s will narrow the scope of the facul ty t-arrd s

1-1ilberations to the ic' c2 intent and will permit them to

A? ?
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find intent based on the totality of the circumstances, rather
than allowing the case to be decided by the presence or absence
of an admission by the respondent.

2. Paragraph 2 a. The section describing punishments
should be amended as indicated by brackets. "Individuals who
violate this regulation will be subject to adverse administra-
tive [action including disenrollment from school and discharge
from the service] and/or disciplinary action [including punish

*ment under Article 15, UCMJ.] This clarifies the fact that a
two track approach may be taken.

D. Changes to ACSCR 53-10, 28 October 1986. Two paragraphs
of this regulation covering faculty boards should be revised as
indicated by brackets below:

1. Paragraph 2 b. 'Faculty Board (FB). A board
composed of [the student squadron commanders of the
three squadrons other than the respondent's] [delete:
directors/deans of operations (DO); curriculum (ED);
plans and administration (XP) . ] The educational advisor
to the commandant (CAE), chief of evaluation (CAV) , and

* a [delete: recorder; insert: legal advisor] are nonvot-
4ng members. [Except for the legal advisor, these non
voting advisors serve as technical experts and need not
be present unless specifically called.] [Delete: The
vice conmanant is the president of this board. If the
vice commandant is unavailable, the senior ranking
director on the ACSC faculty assumes the position as
president of the board.] The board is directed to con-
vene by the commandant. [(]Board members are asssigned
by ACSC/CC letter.[)]'

These changes are designed to balance the need for an informed
panel against the need to avoid the appearance of command influ-
ence. The change to the nonvoting members is based on lessons
learned from prior boards that their presence is not required at
the entire hearing.

The recommended change in the board composition reflects the
-provisions of AFR 50-5 which permits 'any combination of com-

missioned officers . . . provided that each military member
outranks the student whose case is before the board.' (para 1-45
c). it also follows AFR 11-31 which requires that the panel
members be officers, but does not otherwise specify positions
from which the officers must come.

U. More importantly, the shift eliriinate6 a number of diffi-
cuit ' inrherent in a panel of senior faculty members. In a
clo e-krnit academic u it is hard to avoid knowledge of
Se thAt may subconsciously prejudice the panel member,
particul.irly those in positions that review and evaluate
p. ipers. Additionally, if the panel is comprised of the entire

2- - , -.. ... --. ,', -'h I .. :.......... _ . , therc i s io .,e available t:
tend tu1 b1iness during sometimes extended heat, ings. Finally,

A2-3, wA -
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this shift avoids the appearance of command influence that may
att-ch Lo a pariel comprised almost entirely of senior officers
who are rated by the commandant. There has been no allegation
Of any impropriety of any kind in the hearings to date, but it

s th - better part of wisdom to avoid even the appearance.
Squadron commanders are sufficiently senior to exercise
.mpart'al 2udgement, removed enough from the evaluation and

,,- review chain to be free of prior knowledge of the cases, and
sufficiently removed from the senior leadership positions to

- avoid the appearance of command influence.

2. Paragraph 4 a (3). 'The board will make findings of
fact and recommendations for ACSC/CC regarding the continued

Z enrollment of the student. [In cases of plagiarism, the board
will make a specific finding as to each of the elements in the
definition contained in AUR 53-6, including intent to pass off

* * the works of another as the respondent's own.]" This addition
will clarify the deliberations of the panel and avoid some of
the confusion created by the unwieldy definition of plagiarism

-. previously in effect.

This concludes Appendix 2 dealing with changes to applicable
regulations. Each mcdification is intended to clarify and
simplify the handling of plagiarism cases.

.,
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Appendix 3: Recommended changes to ACSC Research Handbook

A. At present, there are three separate sources of
in-forrnati,Dn on plagiarism and citation forms available to ACSC
students: the Research Handbook, Tongue and Quill (AFP 13-2)
and the Tongue and Quill Workbook. Unfortunately, they are not
dovetailed together and could lead to confusion. For example,
the definition of plagiarism in the Workbook, is from Webster's
New International Dictionary, while AU Regulation 53-6 uses a
legal definition from West's Law Dictionary, and the Handbook
hardly mentions it. In addition, the Tongue and Quill Workbook
uses the potentially confusing term questionable paraphrasing"
without first clearly defining what is meant by "paraphrasing.

B. The most comprehensive source is the Research Handbook,
* beginning at page 67 with a section entitled 'A Style Guide.' For

that. reason I will shape my proposed changes around it and recommend
that the resulting ten pages (eight original plus two of changes) be

*.- substituted for the four pages in the Tongue and Quill Workbook
- - as the definitive guidance for ACSC.

C. Delete the first paragraph of "A Style Guide" and insert
thp following at line 1.

'There is a dynamic tension between the operational world,
where sources of information are rarely cited, and the
academic world, where they must be. In the operational world
we are routinely admonished to reuse letters, booklets, and
briefings *o save time and 'not reinvent the wheel.' But in

-" the academic world, a person's ideas, research, original
thought, and analysis are their stock-in-trade. Taking them
without credit is theft.

And there's another difference. At work, your performance
was not subject to graded evaluations assessing your personal
writing skills, nor was it likely to be published. In this
school it is. So if you don't properly cite, your evaluator
can't give a true assessment, and your public may be annoyed.
Lastly, "out there" it didn't matter if you didn't know how to
cite, but "in here" it can be a career ending event.

p- in 1987, three of your fellow officers went before Faculty
Board hear-ngs for plagiarism. The record of these hearings
proves this stuff can be aggravating.

The good news is that all you need to know to stay out of
troilhl0 is contained ir, the next ten pages and there are a lot
;f .-x.inm ple:'. We'll f'r-f. define plagiarism, then give some

A3- 1
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basic rules of thumb on how to avoid it, and finally ilustrat.e
specific examples of proper citation.

AUR 53-6 defines piagiarism as *the act of appropriating
the ideas or literary composition of another with intent to
pass them off as the product of one's own mind and without
giving proper reference to them.* Put another way it is
literary larceny. It differs from inadvertent citation error
in that the plagiarist makes a conscious attempt to hold out
the work as their own, while the person who cites incorrectly
is either ignorant of the proper citation formats or negligent

* in ensuring they are used.

When you stop to think about it, none of those descriptors
are very complimentary, and they can all lead to serious admin-
istrative cr disciplinary consequences. So how do we avoid it9

We start with definitions. A quotation is a passage employ-
ing anothe. 's words verbatim, exactly as written. A paraphrase
"s a restatement of another's ideas in one's own words, with the
original and the paraphrase about equal length. A summary is a

* condensation of a longer passage written by another (AFSC Student
Guidance, Vol 1, No. 6S40, Aug 87). Then we study the following
five rules, adapted from James D. Lester's book, Writing Research

- . P oers. 3rd ed. (Glenview, Ill.: Scott, Foresman and Co., 1980)

at page 49.

1 I.Acknowledge borrowed material within the text by intro-
ducing the quotation or paraphrase with the name of the author-
ity from whom it was taken.'

'2 Make certain that paraphrased material is written in
your own style and language. The simple rearrangement of sen-
tence patterns is unacceptable.' If, in your paraphrase, five
consecutive words (except names, titles, etc.) are the same as
the original, use quotes around them. If your paraphrase exceeds
five lines, cite every fifth line, so the reader can tell what is-2: yours.

.1P '3. Enclose within quotation marks all quoted materials,'
_except. passages over five lines which are block indented without

quotes. When quoting an entire section, chapter, attachment,
etc. , place a covering statement at the bottom of the first page
"of that portion to this effect: 'This section is quoted from
xxxx, pages xx to xx.

6. '4. Provide a [citation, either] footnote (or reference by
-_ number] for each borrowed item,' including quotations, para-

phrases and summaries, immediately after it occurs in your text.

't. Provide a bibliography entry for every book, [source]
ur mgazine that appears in the [citations]' under the 'refer-
ences citod' section of the bibliography and for any other mate-
rals under the 'related sources' section.

% A3-2
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No doubt, you have already r--duced this list to a mnemonic
rule of fives:

1. If it's verbatim, quote it.

2. If the quote exceeds five linen. indent it.

3- If it's a paraphrase, reword it.

4. If the reword includes five consecutive words verbatim,
quote them.

5- If a paraphrase exceeds five lines, cite it every five.

That's the drill. Now here it is in more depth." End Insert.

30-
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Appendix 4. Faculty Guide for Handling Suspected Plagiarism

A. You're a faculty member reviewing a completed written
project and beginning to feel that the writing style, the cita-
tions, and the bibliography don't match up. You suspect plagiar-

sn, tut aren't exactly sure what to do. This guideline will

w aIk you through the process and clarify most questions. For
more ,!tai led information, you may want to consult EDC or the

ace 1 e ! f f iice.

I. This guideline is derived from a package originated by
. :i H. A. S taey at ACSC, and the faculty guidance used at

West ?oint It incorporates lessons learned from three recent
cases of plagiarism at ACSC.

* C. Actions to be taken as a faculty advisor to prevent pla-
giarism prior to final submission of a paper.

1. As a faculty advisor to student writers, review
drafts for areas that might indicate sloppy documentation, igno-
rc",ce of proper citation forms, or poor editing. In particular,
iock for:

- abrupt changes in style,

- awkward transitions,

the use of archaic words,

inusually erudite writing style,

- differing methods of citation,

- long passages without citations,

- citations always at the end of paragraphs, and

- citations that do not relate to the text.

If you discover these in a paper you are advising on, or if it
6 ,just dresn't look right, refer the student to AU Reg 53-6, the

writing gidelines, and EDC to be sure they know the rules.

2. You are not obliged to source check the project,
hold the student's hand, or edit their work. Just refer them to
the proppr source if you are concerned they are unaware of

i t -t ion procedures .

A4 - I



,. When the project is submitted in final copy, ,,ur
- ' - vi -ory duties regard lng proper citation are over.

P Actions to be taken as an evaluator if you su.,pect pla-
giarism after the final submission of the paper.

1 Pert 2rm. a source check, comparing the citations in the
p.,per with the surce and looking for the items listed above.

2 If sources are not properly cited, photocopy two or
- three nLta: ics sh, wi g the original source and the borrowed
,* . verbage fur use by EDC, DO NOT DISCUSS THE MATTER WITH ANYONE
* ""OTHER THAN EDC, INCLUDING THE STUDENT. The student may need a

rights advisement and professional courtesy dictates that people
without a need to know be excluded from the matter. Also, those
who occupy designated positions on the faculty board should
make every effort to excuse themselves from discussions of the
Iase to preserve their impartiality.

3. Complete the grading process, except for assigning a
f'na] grade, and br:ng the original paper, the evaluation, and

St he exAmpls to EDC.

F Actions to be taken by EDC and the Command Section.

-. C will, make a preliminary assessment whether the
itt -, erro r re minor mistakes such as careless docu-

,lentation, typographical errors, computer misprints, and the
] ik- -r ire sibst ant 11 _nough to warrant further investiga-

n , rnd w, i 1 hand le the process from here.

2. If the citation errors appear to be insubstantial
%rrors. EDC will make a memo for record to that effect and for-
wrd tha memo t; the vice commandant (ACSC!CV) with a recommend-
ation that it b haidled without further investigation.

A . If CV decides it requires further investigation,
go t,, tep 4 below. If CV concurs that the errors are minor,
he may decide to drop the matter entirely or initiate a letter
of conselling, admonishment or reprimand at the appropriate

•-V, IUpon deciding, CV will refer the matter to the squadron
.'-mm,ider to counsel the individual

b. The squadron commander's counselling should be
the fir:t t.ime the individual is approached and should give them
.thE. opp.,rtuni ty to explain their actions. A rights advisement

" should be given if the CV decides to take any administrative
" ction. If the member admits intent to pass off another's work
as thelr own, the admission is usable in possible future pro-
-c,.ed ngs and . cas, .should proceed to step 4.

c. After the counselling session, assuming no
zk:drnissons by the member, they will be directed to correct the

paper, and EDC will return the original of the paper to the
ri)rmal reposi tory, and wi l send a copy of the memo to the eval-

A4-2
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i i -A r ii,- i d er i n -i si gn n 0 h- f -t I grade.

" . if, on the other hand, the errors appear to be sub-
stantial or indicate intentional passing off of another's work,
FDC will gather th, preliminarv evidence from the evaluttor,
seek t, P tablish the extent of the problem, and present a memo
for record to ACSCiCV outlining the specifics and recommending
initiatin of a formal investigation under AFR 120-4. At this
pai nt F1 will secure the paper as possible evidence in a pro-

. Ald ensure no marks are made on it.

4. If ACSC/CV concurs with the finding of substantial-
-t h, w: 1 recommend the commandant (CC) appoint an investi-
-ating Dff,._cer (1O) under AFR 120-4, para 1-2, with instructions
'0 ddress the element of intent and make specific findings
based on any admissions or circumstantial evidence in the case,
-r.d to make recommendations on the appropriate forum to hear
h 'ase (para 1-2 e) . The 10 should be given the Investigating
'fficers Guide (appendix 5), with specifics on how to conduct
the investigation.

5. The investigating officer will consult EDC, the
* 1ogal office, and the squadron commander before interviewing the
J"m'.ber, to be fully informed on the case. After giving the
member a rights advisement, he will seek specific information
pertai:nLg t,-, iintent and will submit his report to CV in ten
jays. The 10 should use a copy of the paper, rather than the
-rigniz to show which portions are improperly cited.

.- 6. Based on the investigating officer's report, CV will
prepare a recommendation to CC as to which of the two tracks to
pursue: faculty board for plagiarism if intent is shown, or

." ,lmim.strative/nonjudicial action for dereliction if it is not.

a. If the evidence indicates no intent to pass
-iff anrther's work as one's own but there are substantial por-
tion. of poorly documented or improperly cited work, CC may
'hose to address the matter in a nonjudicial forum, or give an
-ral or written counselling, letter of admonishment, or letter of
reprimand. In the nonjudicial forum, the squadron commander would
ro.d the officer the charges and receive the evidence, and
A . C, C'? would administer punishment, as is permitted by AFR
111-9, pars (5), to allow ACSC/CC latitude in administering

'.'-- the case

b. If, on the other hand, the investigating
- ficer finds clear i-dications of intent, CC should refer the

* ac, t- a faculty board for a thorough analys is of the evidence.
The ri ications of intent may include .tdmissioris by the member or
o ch ? r-mstantial evidence as large tracts lifted without

* - _i,tatinc or reference, a typist's statement that the draft was
xih pio;mcpy of a book, or unexplained, abrupt changes in writing

'c 1 t, ation .

oc. If the case is referred to a Faculty Board, the

pA4 -3q#.
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panel will make findings of fact and recommendations on dispo
sitior of the case regarding disenroliment. Upon conclusion of
tlhis pro-eeding, CC may choose to initiate discharge proceedings
against the officer under AF'R 36-2.

7. After the case is heard in either a nonjudicial for-
um o r a f3aculty board, the paper will be assigned a final grade
and th: student idvizied on reaccomplishment requirements. Depend-
ing on the outcome, ACSC/CC may choose to comment in the stu-
dent 's trainin~g report.
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Appendi: 9: Plagiarism Investigating Officer's Guide

You have just been appointed to investigate an allega-
ti on of plagiarism using AFR 120-4 and are beginning to feel
uncomfortAble about your understanding of the rules of cita-
tion and the offense itself. This guidance package is
designed to inform you on the applicable regulations, the
prnper investigative procedures to follow, arid the elements
c f the offense.

The governing regulation is Air University Regulation
53-6, a one page policy statement on academic integrity.

V Paragraph ld(l) defines plagiarism as: *The act of appro-
priating the ideas or literary composition of another with
intent to pass them off as the product of one's own mind and

* without giving proper reference to them" (emphasis added).
Your investigation will focus on gathering whatever evidence is
available to prove the three indicated elements for possible
referral to a faculty board, or nonjudicial. action such as

,letter of reprimand or Article 15. Of the three, the element
(7f intent is most difficult and will be addressed below.

The investigation will be conducted along the lines of
AFR 120-4, the Inspector General regulation which vests
authority in commanders to investigate circumstances in their
romma id. However, this will be an "inquiry" under the regu-
lation, since some of the more technical requirements of the
full blown "investigation" in the regulation are not applica-
ble to this type of case. Paragraphs 2-6, 4-8, and 4-11
explain your duties as an investigator, how to examine wit-
r,.s~sses, and how to conduct the interviews.

Your- investigation report will follow the format prescribed
in AFR 120-4 and you will conclude with a finding of fact as to

0 ea,'h of the three elements, and a recommendation to the vice
commandant as to disposition of the case. In making your

2 -.ecommendations, apply a "two track" approach, with one track for
cases with no evidence of wrongful intent, and another track for
-ases with either circumstantial evidence or admissions of
wrongfil intent. Further explanation of the "tracks" is given

6. b.9iow.

The "standard of proof" you will use in the inquiry is
caled "preponderance of the evidence. In simple terms,
this mean, that you believe that it is more likely so, than

ri ot so, that a thing happened, i.e., about a 51% certainty.
it difffer:- from that standard of proof used in a court-
martial which requires juries to be convinced "beyond a rea-

A5-1



.onable doubt" that, a thing occurred. The preponderance of
, ev ience a I that is needed, not the "overwhe lming

w -ght" of the evidence -- just a simple majority.

The concept of intent" can be confusing. It exists to
protect us all from being criminally liable for inadvertent
mistakes. "Intent," in a plagiarism case, is not proved by the
mere presence of incorrectly cited passages. Other hypotheses
such as typist error, ignorance of proper citation formats, or
computer malfunction could explain the improper citation. In
these instances, the writer might be negligent in proofreading,
but not a plagiarist, since there was no intent to pass off
another's work as his own. Your challenging task is to
determine the member's true intent.

Begin by comparing the paper with the cited sources to
determine the extent of citation error. Then consult the legal
office for any questions about AUR 53-6 and AFR 120-4. Next,
notify the member's commander and then interview the author.
Finally, talk to the typist, the advisor, the sponsor, and the
faculty instructor to determine the person's level of writing

*- ability and any circumstances that may elucidate their intent.

Consider interviewing the author as follows:

1. Read his rights under Article 31, UCMJ.

2. If he requests a lawyer or decides to terminate the
interview at any time, immediately stop, and consult the legal
office. If he agrees to the interview, continue with:

3. Are you aware of the AU policy on plagiarism?

4. Did you read the student materials on plagiarism?

5. Did you read and sign the statement of understanding
plagiarism prior to submitting your paper?

6. How do you define plagiarism and paraphrasing?

7. Did you intend to pass off another's work as your
own9 (Questions were derived from AU/JA advice).

If the author denies intending to pass off the work as his
own, be aware that various kinds of evidence can establish
intent. While it may be shown by direct evidence, such as an

S .admission, the typist's instructions, or notes in the rough
draft, it may also be shown by indirect evidence, such as
wholesale lifts of paragraphs without any reference, removal of
texts from the library to deter source checkers, and structural
arrangements in the paper itself, such as the same format or
analysis without reference to the original.

To assist you in detecting possible plagiarism, observations
of a previous investigator should be helpful:
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Detection generally results from a detailed read-

ing of a piece in search of changes in writing
style; abrupt transitions; [and] the use of archaic
and obsolescent words and phrases . . . . Documen-
tation is accomplished by reading backwards from a
reference and comparing both the referenced and
unreferenced material of the writer with that of
his source. Plagiarism generally involves the use
of only a few sources, though the footnoting and
bibliography may be extensive. Footnotes often
take the analyst to a source other than the one
actually quoted." (10 Letter, dated 30 Apr 80).

Other telltale clues include unusually erudite writing
styles, and unusually low numbers of citations. If any of the
above examples arise, check the cited source a few pages on
either side of the referrnce.

These indicators may add up to sufficient circumstantial
evidence to prove intent on the writer's part. Then again.
you may just find ignorant, typographical, proofreading or

*editing errors. Based on all the information you are able to
gather, make the findings of fact and a recommendation as to
disposition.

* -iIf you are not convinced by a preponderance of the evi-
dence that the officer intended to pass off the works of
another as his own, your response would be on the first
S"track" and might range from recommending no punitive action
through oral counselling, written counselling, letter of
admonishment, and letter of reprimand. In the event of
numerous, flagrant errors of citation, but no evidence of
wrongful intent, Article 15 action may be appropriate for
dereliction of the duty to cite properly in violation of
Article 92, UCMJ.

The second "track" is recommended when you find evidence

of wrongful intent, either through circumstantial evidence or

through an admission by the officer. When you think it is
more likely that the person intended to pass off the words

9, or ideas of another as their own, recommend the case be presented
to a faculty board to consider disenrollment from the school.
Under some circumstances, the officer may also face discharge
proceedings in addition to the administrative or nonJudicial

- action taken by the school.

, This guidance should assist in preparing a well-reasoned
recommendation for the commandant in cases of suspected pla-
giarism. Questions may be directed to EDC, the base legal
office, or Headquarters AU/JA.
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